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®nttei> Stated Court of Appeals 

District of Columbia 


No. 9142 


Atlantic Greyhound Lines, Inc., 
Appellant , 

vs. 

Louis Isabelle, 

Appellee. 


Appeal from the District Court of the United States 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal to review a judgment from the District 
Court of the United States for the District of Columbia. 

The jurisdiction of the District Court is based on Section 
44, Title 18 of the Code of Laws for the District of Colum¬ 
bia, 1929. 
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The jurisdiction of this Court is based on Section 26, 
Title 18, of the Code of Laws for the District of Columbia, 
1929. 


STATEMENT OF THE CASE 


Appellee, hereinafter referred to as the plaintiff, sued 
Appellant, hereinafter called the defendant, for damages 
for personal injuries alleged to have been suffered on the 
night of .June 30th, 1936, or the early morning of July 
1st, when a bus of the defendant turned over at Natural 
Bridge, Virginia, while the plaintiff was a passenger. At 
trial defendant admitted liability and the case was tried 
to the jury on the question of damages alone. Testimony 
was offered on behalf of the plaintiff to support his claim 
that he had been permanently injured. He testified that 
at the time of the accident he was rendered unconscious, 
and the next thing lie remembered was the sting of a needle 
in his arm and seeing a white headed man and a girl with a 
white dress on: that they raised him up and laid him down 
again and every time they raised him up he would holler 
and get blind. (App. p. 5.) -That some time after that 
they carried him down the road, he sat on a bench with 
his head on some woman’s shoulder, someone called his 
name and said, “here is some monev to get vou back to 
the Post, and get you some clothes with”; that he was 
then carried tb the back end of a bus and laid down on 
the back seat. (App. p. 6.) Plaintiff also testified that 
his blouse was missing, his other clothes were burned 
and torn by gasoline and acid, his hand was swollen up. 
his nose was swollen, his legs would not function and he 
had to be carried, and he would go blind. (App. p. 7.) He 
reached Trenton, New .Jersey, where he was met by some 
soldiers, who took him into a store and bought a cheap 
suit for him and he was then taken to Camp Dix, in a car, 
laid on a stretcher in the company street and then taken 
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to tlie hospital. (App. p. 8.) When he arrived at Trenton 
and Camp Dix he could not use his legs, and at the hos¬ 
pital the doctors examined his nose, head, and he made his 
complaints to the doctors and they took X-rays. (App. p. 
9.) The doctors at Camp Dix ran something up his nose, 
and put on a plaster, took X-rays of his back. That he 
has had dizzy spells ever since the accident, has lost 
weight, has never regained the weight he lost, gets black 
spots in front of his eyes and goes blind when he walks 
a long distance, or tries to lift anything, and that condi¬ 
tion has persisted from the time of the accident up until 
the time of the trial. In addition he has just enough 
strength to get on his clothes, and his wife had to help 
him put on his clothes, or a part of them in the mornings, 
that he can walk only about three blocks, and after that 
he has to stop and rest because he gets weak and blind 
and goes to staggering like a drunken man. (App. p. 19 
and 20.) 

The doctors at Camp Dix gave him a very thorough 
examination, and when he reached there his right hand was 
swollen and bandaged, and his right hand had been band¬ 
aged at Natural Bridge, “where the wreck happened,” 
that his hand was broken, and the doctors at Camp Dix 
bandaged the hand again, after taking an X-ray, and he 
wore this bandage for quite awhile . (App. p. 34, 35, 36 and 
37.) That he knows that his right hand was broken in the 
accident and the Army doctors told him that after the X- 
ray was taken, and the right hand was badly swollen after 
the accident. (App. p. 43.) That he did not remember 
whether he had been in an Army hospital after May or 
June, 1937, until the time that he was injured while on 
Army maneuvers in the South in 1940. (App. p. 44.) 

That several doctors examined or treated him for con¬ 
ditions resulting from this accident, after he was dis¬ 
charged from the Army in 1940, and while he was working 
at the Massillon State Hospital. (App. p. 44 and 45.) That 
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he had numerous tainting spells after he left the Army 
and his wife knew about them, and she had to help him 
put on his clothes. (App. p. 4S.) 

The Neurological expert was called by the plaintiff, who 
testified that he had examined the plaintiff on February 
1st, 1937, and then proceeded to give it as his opinion, 
that the plaintiff had met with a brain injury which had 
affected his mental power, etc. This Neurologist admitted 
on cross-examination that if the plaintiff “Did not have 
a hematoma— • • • wasn ’t unconscious and all that thing 
is not true, then vou could not put in on trauma.’’ (App. 
p. 71.) 

The hospital records at Camp Dix and Fort Wadsworth, 
which were introduced in evidence, showed that the Army 
doctors had found the plaintiff had suffered a rather 
trivial injury, and had found none of the severe injuries 
claimed by the plaintiff, such as the broken nose, broken 
hand, etc., and that he had been returned to active duties 
within about four days. In other words, the injuries 
claimed to have been suffered by the plaintiff in the his¬ 
tory which he gave to the Neurologist were not found by 
the doctors who examined the plaintiff at the Camp Dix 
Hospital. These hospital records are set forth in full in 
the transcript of record. (Trans, p. 12S to p. 135.) 

The plaintiff, having claimed that on the morning after 
the accident his right hand was broken and swollen, and 
he was in an unconscious or semi-conscious condition, 
counsel for defendant confronted him with a release which 
he had executed on the morning of June 1st, 1936, the 
morning after the accident, and sought to cross-examine 
him concerning his signature on the release and to put 
the signature in evidence at the proper time, and by com¬ 
parison of that signature with his signature on the cost 
bond in this case, and his signature on the automobile 
permit and application for the permit to refute his testi¬ 
mony that his right hand was swollen and broken and 
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that lie was in a semi-conscious condition. The Trial Jus¬ 
tice refused to permit this to be done. (App. 26, 27, 28, 
29 and 30), and thereafter refused to permit counsel to 
establish it by Doctor Willis, a witness to the signature, 
and to have identify plaintiff’s signature to the jury. 
The release, containing the signature in question, was 
marked for identification as Defendant’s Exhibit Number 
Four, and photostatic copies of the same will be found in 
the transcript of record. 

The plaintiff had claimed to have suffered several faint¬ 
ing spells while away from camp, which required his 
being carried to the Camp Hospital in an Army ambu¬ 
lance, and that these fainting spells were occasioned by 
injuries received in the Natural Bridge accident. The 
Army Hospital records did not bear out this testimony 
nor did the hospital records bear out his testimony as 
to the alleged serious injuries claimed by the plaintiff. 
In addition the record shows that the plaintiff remained 
on active duty with the Army from the date of the ac¬ 
cident in 1936, until he was injured by a gun explosion 
while on Army maneuvers in the South in 1940. He pro¬ 
duced not a single witness, to support his testimony con¬ 
cerning his fainting spells and various other evidence of 
disabality, although, according to his testimony, there 
were many who had knowledge of the same. His wife, 
examining and attending physicians who cared for and 
treated him, were all peculiarly under his control and 
had special and peculiar knowledge of the facts, if such 
facts really existed. He produced none of these witnes¬ 
ses but called only the Neurologist who had examined 
him once, and that seven months after he had been 
treated at the Camp Dix Hospital, and returned to ac¬ 
tive duty. This Neurologist examined him after he had 
secured counsel and he went to him at the suggestion of 
counsel. In this state of the record the Trial Justice re¬ 
fused to grant defendant’s Prayers five and five fa), to 
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the effect that when a party to an action fails to call as 
a witness one who is peculiarly available to him, or under 
his control, and has knowledge of the facts material to 
said party’s case, then the jury must, or may presume that 
said person’s testimony, if it had been produced would 
have been adverse to the said party. 


i POINTS ON WHICH APPELLANT RELIES 

1. The Court erred in refusing to permit counsel for 
defendant to cross-examine plaintiff concerning his sig¬ 
nature on the release, in refusing to permit Doctor Willis 
to identify said signature, and in refusing to permit said 
signature to be placed in evidence. 

2. The Court erred in refusing defendant’s prayers 
numbered Five and Five (a). 

SUMMARY OF ARGUMENT 


Li Evidence which tends to prove or disprove an alleged 
fact, material to the issue, is relevant and therefore ad¬ 
missible. 

The issue in this case was on the nature and extent of 
the injuries suffered by the plaintiff. His testimony was 
that he was rendered unconscious at the time of the ac¬ 
cident, remained totally unconscious until the next morn¬ 
ing, and thereafter he was physically helpless in his lower 
limbs, his right hand was swollen and broken, and he was 
in a semi-conscious condition. If that were true then it 
would be inconceivable that the plaintiff could write his 
own name as clearly and as firmly as any normal person. 
Therefore, if it were established that the plaintiff during 
the period of time in which he claimed to have a disabled 
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hand and a semi-conscious mind, did write his signature 
in such a normal manner, as comparison with his admitted 
signature written at other times did show, then that fact 
would strongly tend to disprove and destroy his claim that 
he suffered such injuries, or was in such mental condi¬ 
tion. The tendered evidence of his signature on the re¬ 
lease was for that reason relevant and clearly admissible. 

2. It has been consistently held by this Court that 
when any party to a cause has failed to call as a witness 
in open Court, or by deposition, one who has knowledge 
of material facts and who is peculiarly available to him, 
or under his control, that it must be presumed that if said 
witness had been produced his testimony would have been 
adverse to such party. And the tendency of the Courts 
to apply this rule is especialy noted in those cases where 
the said party’s testimony concerning these alleged facts 
is unsatisfactory or leaves much to be desired. In this 
case the plaintiff’s claim of serious and permanent injuries, 
supported only by the highly technical dissertation of the 
expert witness who apparently examined him only for the 
purpose of testifying for him, was not supported by the 
Army medical records and doctors, nor by the fact that 
he was continued on active duty in the United States Army 
for four vears and onlv discharged after he had been in- 
jured by a gun explosion while on Army maneuvers. Plain¬ 
tiff’s testimony showed alleged treatments and examina¬ 
tion of him at Massillon, Ohio, by three different doctors, 
knowledge of fainting spells by his wife and fellow em¬ 
ployees, with resultant loss of time from work, and his 
wife’s knowledge of the alleged fact that he blacked out 
and went off the road while driving his automobile when 
she was a pasenger therein. None of these witnesses were 
called to support his claim and it was fair to assume, 
therefore, that if they had been called their testimony 
would have been adverse to the plaintiff. 
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ARGUMENT 

1. Evidence of Plaintiff's Signature on the Release, Dated 
June 1st, 1936, was Relevant and Material. 

Evidence is always relevant and admissible when it tends 
to prove or disprove an alleged fact in issue. In this case 
the only issue tried to the jury was the nature and extent 
of the injuries received by the plaintiff. To permit him 
to testify under oath that he was suffering from certain 
injuries, and was in a certain physical and mental condi¬ 
tion because of said injuries at a certain time, and to reject 
evidence of what the defendant did which he could not have 
done if his testimony were true, offends all rules of logic 
and shocks one’s sense of justice. A physical act incon¬ 
sistent with a claimed physical and mental condition of 
the doer of the act, certainly tends to disprove the claimed 
condition. 

“Generally it is proper to permit upon cross-ex¬ 
amination the bringing out of anything tending to 
contradict, modify or explain the testimony given by 
a witness in his direct examination.’' 

Mintz vs. Premier Cab Association, Inc., 75 U. S. App. 
D. 0.389,127 F (2d) 744. 

In his direct testimony the plaintiff had claimed tfiat 
after the accident at Natural Bridge he became uncon¬ 
scious, and the next thing he remembered was receiving 
a jab in the arm, being lifted up, sort of going blind and 
being laid down on the bed again and having a blurred 
vision of a gray-haired man and the white dress of a 
lady; that his hand was broken and bandaged, that some 
time later he was carried out to a bus and laid across 
a back seat as he did not have the function of his legs; 
that he had a broken nose and that his right hand was all 
svrollen up and he could not use it, and that when he got 
to the Army Hospital the next day he found that he had 
a broken nose and a broken hand besides other injuries. 
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When Doctor Neustaedter testified he was obliged to admit 
that in making his diagnosis lie was obliged to take into 
consideration the history given to him by the plaintiff 
concerning his condition of unconsciousness, broken nose, 
broken hand etc., on the morning after the accident, and 
his alleged unconsciousness, or semi-consciousness which 
he claimed to have continued until he was placed on the bus 
and even after he reached Camp Dix, New Jersey. 

Now certainly, any evidence tending to disprove plain¬ 
tiff’s story as to his condition on the morning following 
the accident and up until the time he was placed on the 
bus was admissible on behalf of the defendant. If it could 
be shown that the plaintiff, who claimed to have had a 
broken and swollen hand which disabled him from hand¬ 
ling anything, signed his name clearly and legibly and 
without a tremor, that proof would absolutely discredit 
his testimony in respect to the condition of his hand and 
also discredit his claim of unconsciousness or semi-con¬ 
sciousness. It would at the same time tend to weaken if not 
destroy entirely, the testimony of the expert. With that 
in mind counsel for the defendant proposed to cross-ex¬ 
amine the plaintiff with reference to his signature on the 
release, which was executed at the very time he was sup¬ 
posed to have a broken hand, and to be in a semi-conscious 
or unconscious state, and he was not permitted to ask 
the plaintiff one question concerning the signature. 

Furthermore, when Doctor Willis testified, lie was simply 
permitted to say that he saw the plaintiff write his name 
that morning, and he was not permitted to identify the 
signature on the release, but was simply permitted to say 
that he wrote his name without assistance. In this state 
of the record the jury had no information whatever as to 
the legibility of the signature and the lack of tremor in it, 
and as far as they knew the signature which Doctor Willis 
said he saw him write might have been so illegible as to 
give support to the plaintiff’s claim of an injured hand 
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and semi-conscious condition. The Court having refused 
to permit counsel to cross-examine the plaintiff concern¬ 
ing liis signature, or to permit Doctor \\ illis to identify it, 
also refused to permit counsel to offer it in evidence, al¬ 
though counsel offered to keep from the jury the nature of 
the paper upon which the signature appeared by pasting 
of a paper over the body of the same, or by detaching 
the signature from the release. The Court could also have 
protected the plaintiff’s rights by instructing the jury that 
the release had no bearing on the case as it had been held 
to be invalid. 

It is respectfully submitted that there was no possible 
way in which the plaintiff could have been prejudiced if 
the jury had knowledge of the fact that his signature was 
on a release. If the Court instructed the jury that the re¬ 
lease had been held invalid the tendency would be for the 
jury to be prejudiced against the defendant, if anyone. 
This is so clear that the mere statement of the proposition 
is deemed sufficient to establish it. 

“Logic is the controlling force in the modern law 
of evidence. An offer by a party to prove a fact in 
evidence involves an assertion by him that such a re¬ 
lation exists, in reason, as a matter of logic, between 
the fact offered and a fact in issue, that the existence 
of the former renders probable or improbable the ex¬ 
istence of the latter, and the relation thus asserted is 
termed relevancy. It is therefore a basic rule of evi¬ 
dence that whatever facts are logically relevant are 
legally admisible, while facts which are not logically 
relevant to the issue are not admissible.’’ 

22 C. J. 158, § 89. 

The existence of the steady, clear, normal signature of 
the plaintiff •which defendant sought to bring to the at¬ 
tention of the jury rendered most improbable, if not im¬ 
possible, the existence of the physical and mental condi¬ 
tion of the plaintiff to which he testified. Refusing to 
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permit this signature to be established and exhibited to 
the jury, the trial Justice rejected the logic which “is the 
controlling force in the modern law of evidence" and in 
so doing he committed prejudicial and reversible error. 


2. Defendant Requested Instructions Numbered Two, Five 
and Five (a) Correctly Stated the Law as to the Pre¬ 
sumption that Arose from Plaintiff’s Failure to Pro¬ 
duce Certain Evidence, or to Call Certain Witnesses. 


The instructions requested by the defendant, and refused 
by the Court, were as follows: 


Number Two 


“The jury are instructed that if you should find 
that it was within the power of a party to produce 
stronger and more satisfactory evidence than that 
which was offered on a material point, you should 
view with distrust the weaker and less satisfactory 
evidence actually offered on that point.” 


Number Five 

“The jury are instructed that if you find from the 
evidence that a party to this action has failed to call 
as a witness, or produce the testimony by a deposition 
of a person who is peculiarly available to him, or under 
his control, and who has knowledge of facts material 
to said party’s case, then you must presume that the 
said person’s testimony, if it had been produced, 
would have been adverse to the said party.” 
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Number Five (a) 

“The jury are instructed that if you find from the 
evidence that a party to this action has failed to call 
as a witness, or produce the testimony by a deposition 
of a person who is peculiarly available to him, or un¬ 
der his control, and who has knowledge of facts ma¬ 
terial to said party’s case, then you may assume, if 
you see fit, that the said person’s testimony, if it had 
been produced w-ould be adverse to the said party.” 

It is noted that the instructions applied to witnesses w’ho 
are “peculiarly available to him, or under his control.” 
The plaintiff’s wife, three doctors who were supposed to 
have treated and observed him from the time he left 
the Army after 1940, up until the time of the trial, were 
certainly “peculiarly available to him, or under his con¬ 
trol. v His physicians could not testify unless he unlocked 
their lips. 

The next question is—Did they have “knowledge of 
facts material to said party's case?” The plaintiff testi¬ 
fied that after his discharge from the Army when he was in¬ 
jured by the gun explosion which, according to him, only 
injured tw*o of his fingers, he got a job as an attendant 
at a hospital at Massilon, Ohio. That he applied for and 
obtained a license to drive an automobile, that he pur¬ 
chased a car and only owned it a short time, and during 
that time he “went off the road several times while his 
wife was with him because of the dizzy and fainting spells, 

and that thereafter whenever he was in cars they were 

• 

operated by his wife.” There w*as offered in evidence 
application of plaintiff for driver’s permit and also his 
permit for two years preceding the trial, and in the appli¬ 
cation, signed by him, he stated that he had no defect, 
mental or physical. As he claimed to have owned his car 
for only a short time and to have been obliged to dis¬ 
pose of it because he had gone off the road several times 
when his wife was with him, it seems odd that he should 
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have renewed his driver's permit and continue to each 
time claim that he had no mental or physical defect, llis 
wife had knowledge of the facts, if they were facts, and 
his testimony because of what lias heretofore been pointed 
out was very unsatisfactory and almost unbelievable. In 
addition he claimed that three doctors, one of whom was 
a Superintendent of the hospital at which he worked, knew 
of his ailments, his complaints, and his fainting spells 
etc. This failure to produce the doctors, or their deposi¬ 
tions, the wife, or her deposition, has to be considered 
against the background of the Army Hospital records, 
and his continued Army service. Their testimony could 
have been produced with little expense, by way of deposi¬ 
tion. Counsel for the plaintiff testified that he was willing 
to pay the expenses of one of those physicians to come 
to Washington but could not get him to come, and it is 
submitted that the expenses to bring the doctor from Ohio 
would have been far greater than to take the depositions 
of the wife and the doctors. If these doctors and the wife 
had been produced, and had supported the plaintiff in his 
testimony, it would have been far more satisfactory evi¬ 
dence to establish disability than the expert testimony of 
a Neurologist who saw him twice and testified as did 
Doctor Neustaedter. To this case, therefore, it is respect- 
fuly submitted that the rule of law contained in defendant’s 
instructions two, five, and five (a) was perfectly applicable 
and the instruction should have been granted. 

In Alexander vs. Blackman, 26 Appeals, D. C. 541, the 
son-in-law of Alexander, whom Alexander testified had 
seen him making “the block” on September 16th. was not 
called as a witness. The case was left in an unsatisfactory 
condition because of the contradictory testimony between 
the parties, and this Court said that if Mansfield had been 
called he could have cleared up “many weak points.” It 
was further pointed out by the Court that Alexander’s 
wife and daughter had also seen him making “the block”, 
and neither was called. The opinion of the Court then 
states, as follows: 
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“What is the logical conclusion from the failure to 
call such a witness, or to excuse his absence? The 
inference is not only unfavorable, but the presumption 
is that the testimony would be unfavorable.” 

Now, are there not “many weak points" to be cleared 
up in this case when the plaintiff's failure to call his wife 
and the Ohio physicians is considered against the back¬ 
ground of the Army medical records, his Army service 
after his alleged disabling injuries for a period of about 

four vears? Furthermore, it must be considered that 
* 

though the plaintiff, Isabelle, was finally ordered back to 
active duty from the last Army hospital at Fort Jay, New 
York, in May, 1937, there is no evidence that he had ever 
been seen or treated by another physician, Army or private, 
until he shot off the end of two fingers in the Army maneuv¬ 
ers in 1940. There never was a case in which there were 
so many weak points, so many improbable and unbeliev¬ 
able claims of injuries asked to be accepted on the testi¬ 
mony of the plaintiff alone, which could have been cleared 
up, strengthened or destroyed, by the production of wit¬ 
nesses peculiarly under plaintiff’s control. His failure to 
produce these witnesses reasonably leads to the presump¬ 
tion that their testimony would have been adverse, and the 
jury should, therefore, have been instructed as requested 
by the defendant. 

The principle stated in the instructions which were re¬ 
jected by the Court, has been frequently recognized in 
other cases by this Court. Thus in Huff vs. Gulicle, 38 Ap¬ 
peals. T). C., 334,336, this Court held that the unexplained 
failure to produce very material witnesses irrevocably 
leads to the inference that their testimony would have been 
unfavorable. 

“Having^ this evidence within his control, and not 
producing it, it must be presumed that it was unfavor¬ 
able to his case.” 


To like effect are: 
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MacConnell vs. Wood, 47 Apps. 424,428 

Evans vs. Bell, 49 Appeals, D. C., 238,240 

Chesapeake Beach R. Co. vs. Brez, 39 App. D. C. 58,71. 

It is respectfully submitted that circumstances of this 
case were such as to require the Trial Justice to instruct 
the jury as requested by defendant, and his failure to do 
so, constituted prejudicial error. 


CONCLUSION 


In conclusion we submit that the Court below erred in 
rejecting the proof as to plaintiff’s signature on the re¬ 
lease, and in refusing to instruct the jury as requested 
by defendant, and that his error was highly prejudicial. 

Respectfully submitted, 

Henry I. Quinn, 

637 Woodward Building. 

Attorney for Appellant. 
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Unttri States (Enurt of Appeals 

District of Columbia. 

No. 9142 


♦ 


A TLA NTIC GREYHOUND 


—against— 


LINES. INC., 

Appellant. 


LOUIS 


ISABELLE, 


Appellee. 


^ * im 

Appeal from the District Court of the United States 
For the District of Columbia. 

BRIEF FOR APPELLEE. 


JURISDICTIONAL STATEMENT. 

This is an appeal from a judgment of the District Court 
of the United States for the District of Columbia, entered 
on November 22nd, 1943 in an action for personal injuries 
tried before a court and jury. 

Preliminary Statement of Proceedings. 

Plaintiff (appellee) brought suit for injuries suffered 
early in the morning of July 1st, 193b when a “Greyhound*’ 
bus in which he was a passenger overturned, went down an 
embankment and was completely demolished. The action 
was commenced and issue joined in March of 1937. In 1939, 
after a lapse of over two years, defendant (appellant) moved 
to file a plea of “release” and obtained an order of the Dis- 
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trict Court separately trying that issue. Plaintiff filed a 
reply alleging that whatever document defendant had ob¬ 
tained was invalid and procured through fraud. A trial of 
the issues of “general release" was had in .January of 11)41 
before a jury and resulted in a verdict for the plaintiff. On 
the trial the alleged release was admitted in evidence. Plain¬ 
tiff refused to admit it was his signature: he testified that 
he had a recollection of lxnng in a bed, seeing a white-headed 
man and girl with a white dress on; that he felt a sting of 
a needle in the arm; that he was raised up and felt his hand 
being moved; his signature on the release differed with that 
of a true specimen of his band-writing: to bolster up its case 
the defendant called a hand-writing expert. The jury, how¬ 
ever. found the release invalid and obtained through fraud 
and if plaintiff's testimony was reflected in the verdict of 
the jury they found, as a fact, that it was not his signature 
on the release.* Defendant appealed from a judgment en¬ 
tered on that verdict but abandoned it. 

In November of 1943 the main issues of negligence and 
damages came to trial before a jury and resulted in a verdict 
in favor of the plaintiff for the sum of $ 10 , 000 . 00 . Judg¬ 
ment was entered on November 22nd, 1943. A motion for 
a new trial was tiled by defendant on December 2nd, 1943: 
localise of defendant's insistence, upon oral argument of 
that motion, and the trial judge's inability to return to the 
District of Columbia to hear it, adjournments were had and 
finally oral argument was abandoned and the motion sub¬ 
mitted. On June 11th, 1945 the motion for a new trial was 
overruled and on September Sth, 1945 defendant filed a notice 
of appeal. 


* The facts in connection with the trial of the separate issue of “general 
release’’ are stated above because on this appeal the refusal of the court to 
receive the release in evidence and permit defendant’s counsel to cross- 
examine the plaintiff concerning it, on the trial of the main issue, is assigned 
as error. 
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STATEMENT OF THE CASE. 

At the trial defendant admitted liability and the case was 
submitted to the jury only on the question oi‘ damages. 

In support of his claim of injuries plaintiff testified (App. 
4-21), produced a brain specialist (App. 53-57), an osteo¬ 
pathic physician specializing in roentgenology and osteolog- 
ical conditions of the human body (App. 77-82), x-rays of 
plaintiff's spine, sacrum, ilium and coccyx (App. 78), and 
such army medical records as were available because of war 
time conditions. (Trans., pp. 12S to 135.) 

Medical testimony offered with reference to the brain in¬ 
jury disclosed that: Plaintiff was suffering from a brain in¬ 
jury, traumatic psycho-neurosis and visual disturbance 
(App. 58); these were evidenced by exaggerated reflexes; 
diminished right hand grip (App. 58), hemi, paresis of the 
right arm and leg including central facial paralysis (App. 
58, 60) ; optic nerve damage with an absence of scleral and 
gag reflexes so that the eyeball when touched does not blink 
(App. 59): abnormal ankle clonus (App. 60); contracted 
visual field to about one-third normal (App. 60) : permanent 
scar left side of skull (App. 61). 

War records (Trans., pp. 128-135) disclosed, among other 
injuries, a dislocation of the coccyx, traumatic neurosis and 
loss of function of legs. 

The opinion at the time of trial was that these injuries 
were permanent (App. 62). 

Further medical testimony offered as to spinal and pelvic 
injuries showed, that as a result of the original injuries suf¬ 
fered, plaintiff had at the time of the trial: An ankylosis of 
the lower spine, tilting of the 5th lumbar vertebrae, slanting 
of the coccyx with a freezing, fixation or cementation of the 
ilium and 5th lumbar vertebrae, deterioration of the sacrum, 
shifting of the pelvis and an assvmetry of the spine (App. 
79, SO, SI) ; that all of these conditions disclosed were of a 
permanent character (App. 82). 


4 


Defendant to resist plaintiff's claims of injury, produced 
no medical testimony or experts other than its company doc¬ 
tor who had come up from Richmond to the scene of the ac¬ 
cident, examined the plaintiff that morning and had wit¬ 
nessed the alleged release (App. N;VJ7>. It also produced 
its company dispatcher to show that plaintiff walked about 
three or four hundred yards downhill, unassisted, the morn¬ 
ing after the accident. This was to discredit plaintiff's tes¬ 
timony that he was earned into another bus and could not 
use his legs (App. 10H). The testimony of this dispatcher 
must have been completely disregarded bv the jury for he 
swore that the plaintiff wore a khaki uniform (App. IDS), 
whereas, on rebuttal, a photograph taken just Ik* fore the ac¬ 
cident and received in evidence, showed that tin* plaintiff 
had on a deep blue dress uniform (App. 117). 

Defendant now complains that the Trial Justice errone¬ 
ously refused to allow cross-examination concerning plain¬ 
tiff's signature on the alleged “release", the signing of it 
by the plaintiff and its admission in evidence: also concern¬ 
ing the refusal of the Court to permit it to be done through 
its witness. Dr. Willis: defendant also assigns as error the 
refusal by the Trial Justice to instruct the jury as to defen¬ 
dant's prayers numbered Two, Five and Five(a)*. 


* In the brief of Appellant, at page 6. under “points on which appellant 
relics”, it only assigns as error the refusal of defendant’s prayers numbered 
Five and Five (a). In its argument, at page 11. it includes requested in¬ 
struction “Number Two". While appellee points this out, it raises no 
point with respect to this inclusion for the same principles of law urged by 
appellee apply with equal force as to all of the requested instructions 
referred to. 
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POINTS ON WHICH APPELLEE RELIES. 


I. The Court did not err in refusing to permit counsel 
for defendant to cross-examine plaintiff concerning his sig¬ 
nature on the release, in refusing to permit Doctor Willis 
to identify said signature, and in refusing to permit said sig¬ 
natures to be placed in evidence. 


II. The Court did not err in refusing defendant's prayers 
numbered “Two". ‘‘Five" and “Five-(a)". 


III. The failure of the defendant to object to the refusal 
of its prayers requested, before the jury retired to consider 
its verdict precludes the appellant from assigning it as error 
now. 


ARGUMENT UNDER POINT I. 

Defendant previously had its day in court on the separate 
trial of the issues of release. What it really sought on this 
trial was to re-try that issue and get before the jury the re¬ 
lease for a small amount of money. 

In the colloquy before the Court in the absence of the 
jurv it was admitted bv counsel for the defendant that the 
signature on the alleged release differed from a true stan¬ 
dard of comparison. The following is the pertinent quota¬ 
tion : 


“* * * It is identical even with these signatures that 
were given years afterward, when he is supposed to 
have recovered from this, except that he lea res out 
these letters, an “A" and an “E” in his signature, and 
ichen you hare this matter of the trial on the signa¬ 
ture and he icould not admit and xcould not deny it 
under oath ” * '* * (App. 21, 30). (Italics ours.) 

It became apparent to the Court that to allow cross-ex¬ 
amination of the plaintiff concerning his disputed signature 
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on the release, or its admission in evidence would raise a 
collateral issue already disposed of on the separate trial, 
prejudice the plaintiff and the Court so stated (App. 27, 
2S). 

It is respectfully submitted that the Trial Justice allowed 
counsel for the defendant a full and unrestricted cross-ex¬ 
amination of the plaintiff and the curtailment of such cross- 
examination with res|K*ct to the disputed signature on the 
release was not an abuse of discretion, nor was the exclusion 
of the release itself error. 

The extent of cross-examination has always rested in the 
sound discretion of the Trial Court, and no authority for 
this principle of law is needed. 

The appellant asserted that its only purpose of such cross- 
examination was to show that plaintiff had no injury to the 
hand and could write (App. 2t>-20). This injury to plain¬ 
tiff’s hand was the most trivial of all of his injuries and at 
the time of trial hardly any mention was made of it. De¬ 
fendant was given every opportunity on its own case to 
prove its contention. Not only did Doctor Willis, called by 
the defendant, testify that plaintiff was perfectly conscious, 
normal in mental capacity, wide awake the morning of the 
accident and that he found nothing wrong with plaintiff’s 
right or left hand (App. 90), but the Court even allowed 
Doctor Willis to testify that he saw plaintiff write his name 
by himself without anvones help (App. 91). As a matter 
of fact counsel for defendant injected the alleged release into 
his very question to the doctor. Witness the question which 
was overruled by the Trial Court and the answer to it per¬ 
mitted : 


“By Mr. Quinn : 

Q. Doctor, let me ask you this: Without stating 
what he did with reference to the nature of the paper 
or anything else, did you see him that morning write 
his name? 



By Mr. Blank: I object to that as being incompe¬ 
tent, irrelevant, and immaterial and upon the ground 
that it is a breach of your Honor's ruling. 

The Court: Overruled. 

By Mr. Quinn: 

Q. Did you see him write his name? A. I did. 

Q. Did anyone help him write his name or did he 
write it by himself. A. He wrote it alone, by himself" 
(App. 90-1)1). 

How much more vulnerable the appellant's position is with 
respect to this alleged curtailment of cross-examination and 
the exclusion of the release, when it is pointed out that the 
appellant acquiesced in the Court's rulings, impliedly agreed 
with them at the time, took no exceptions to the Court's 
rulings and. as a matter of fact, never formally offered the 
release in evidence (App. 20. .’JO, 91, and 114). 

ARGUMENTS UNDER POINTS II and III. 

Defendant's position on this appeal is that plaintiff, hav¬ 
ing failed to call his wife and doctors from Ohio as part of 
his proof of injuries sustained, defendant was entitled to a 
charge which included the three prayers requested and which 
were refused. 

Plaintiff contends that he was only required to prove the 
injuries which he sustained in the accident and to properly 
connect them by a fair preponderance of the evidence with 
his present injuries and claim of permanency. 

it is respectfully submitted that the record discloses that 
all of this was done by competent medical proof and there 
certainly was no legal obligation or requirement on the part 
of the plaintiff to produce every shred of medical proof in 
order to sustain the verdict. On the question of proof of his 
injuries the following cases may be called to the attention 
of the Court: 
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Alamo v. DeRosario, 69 App. D. C. 47, 49; 

McWilliams v. Lewis, 75 App. D. C. 153. 

A reading of the prayers which the Trial Justice refused, 

discloses that they by far exceeded the rules of law laid 

down bv the very cases cited bv the defendant. Defendant's 
* • • 

counsel did not ask the Court to charge separately any part 
of each written request which may have been well drawn, 
but asked that the entire request be charged. The Trial 
Court was therefore under no independent duty to supply 
the correct instructions where such requests were defective. 
The following decisions are in point: 

McWilliams v. Lewis , 75 l\ S. App. I). C. Reports 
153, at page 155; 

Steward V. Capital Transit Co.. 70 App. D. C. Re¬ 
ports 346, at page 347; 

Robinson v. Rarker , 11 App. I). C. 132; 

(Uohe Furniture Co. v. (lately , 51 App. D. C. 367, 
279 Fed. 1005. 

Moreover, defendant's counsel, at the suggestion of the 
Court, in his summation commented upon the so-called ab¬ 
sent witnesses (App. 120). 

In defendant's authorities counsel has cited cases with 
respect to his argument concerning the alleged error of the 
Court in its refusal to charge in accordance with defendant's 
instruction numbered 2, 5 and 5-a, dealing with the presump¬ 
tions to be drawn upon plaintiff’s failure to produce 
“stronger evidence’’ or the testimonv of witnesses who were 
peculiarly according to defendant, under plaintiff’s control. 

An examination of these cases discloses that they are not 
in point nor controlling. 

The first case, that of Alexander v. Blackman , 26 Appeals, 
I). C.. 541, involved priority rights in a patent between two 
men, one named Alexander and the other, Blackman. Alex¬ 
ander is alleged to have conceived the patent invention on 
September 12, 1900 and Blackman on September 24, 1900. 
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Both were said to have disclosed it to eacn other in Alex¬ 
ander's clothing: store in Meriden, Conn. Alexander had a 
son-in-law named Mansfield who had interested him in a 
wood flooring: scheme prior to tin* alleged invention and 
Alexander testified that Mansfield saw him making the 
“block" as early as Septeml>er lfith. Thus, with such a 
narrow issue of fact, Mansfield could have, as the Court 
pointed out. cleared up “many weak points” in the case but 
he was not called to the witness stand. Further, Alexand¬ 
er's wife and daughter, according to his testimony, also saw 
him making tin* “block”. Neither was called. 


The Court in that case, at page 551. very properly said: 

“What is the logical conclusion from the failure to 
call such a witness, or to excuse his absence? The 
inference is not only unfavorable, but the presumption 
is that the testimony would be unfavorable * * *.'* 

But the Court in the very same case also said : 


“Had he sufficient evidence without them, his omis¬ 
sion to call them might have been excused: but, under 
the circumstances of the case, it bears against him.” 


No such circumstances existed at all in the case at bar. 
Plaintiff adduced sufficient evidence to sustain each conten¬ 
tion advanced by him as to his injuries. 

Another case cited bv the defendant is Me Connell v. Wood, 
47 Appeals, D. C. 426. This was another suit involving 
patent rights in which both McConnell and Wood claimed 
priority. McConnell testified that he made a prior disclo¬ 
sure to his attorneys and in addition, that a man named 
Townsend had seen a sketch made by him. Neither Town¬ 
send nor the attorneys were put on the stand to corroborate 
McConnell. The Court said at page 427: 
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“Townsend was the manager of the Philadelphia 
Press and later had the machine discarded as unsatis¬ 
factory. He would certainly have known if an agree¬ 
ment existed at tlie time of its installation to subse¬ 
quently attach a cooling device, or if Ericsson showed 
him a sketch: but, as in the case of the attorneys, he 
was not put upon the stand. The unexplained failure 
to produce these very material witnesses irresistibly 
leads to the inference that their testimony would have 
been unfavorable. Having this evidence within his 
control, and not producing it, it must be presumed 
that it was unfavorable to his case.” 

How can it l>e said that the facts in the instant case at 
bar were at all like the McConnell case? Any of the wit¬ 
nesses who the defendant claims were not called by the 
plaintiff were as much under the defendant's control as the 
plaintiff's. Certainly, if not under their control, they were 
available to tlie defendant for their testimony could have 
been obtained by deposition. The very material witnesses 
were called by the plaintiff for only in that way was the 
proper medical testimony elicited. Other witnesses not 
called were merely cumulative and therefore defendant's re¬ 
quests or instructions numbered !2 and 5 were defective and 
not applicable at all. 

The only other case cited is that of Evan .* v. Hell, 41) App. 
I). C. 23S. it is respectfully submitted that this case cer¬ 
tainly is not applicable. There, a conveyance from one 
Kvans to his wife was sought to be set aside as fraudulent. 
On the trial, Evans and his wife were the only witnesses. 
Evans testified upon the trial that one, Seers, his wife's 
people and officials of the bank where he did business all 
knew that the prof>erty belonged to his wife. None of these 
were called and no reason given for the failure to call them. 
The Court in that case said, at page 240: 

“Generally, where a party has it in his power to 
call certain witnesses who, he claims are familiar 
with the subject being investigated and fails to do so, 
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there is a presumption that their testimony if they 
were called would not he favorable to his case."’ 

The rule thus stated in the above case certainly is not 
applicable to the case at bar. The defendant's instructions 
might be applicable to a case such as the Kraus case, but 
certainly, where liability has been admitted and the only 
issue submitted to the jury is the extent, nature and amount 
of plaintiffs injuries and damage, it is naive to argue that 
every doctor who treated him either in the army, or out of 
it. should have l>een produced, his deposition taken and 
read at the trial or their non-production explained. None 
of the authorities cited by the defendant, contemplated such 
an obtuse rule. Under every rule of law applicable to the 
case at bar, the plaintiff was only required to produce enough 
proof to sustain his burden on the question of his injuries 
and their permanency. This, he overwhelmingly produced. 

Assuming, without admitting, however, that defendant 
was entitled to some instructions with respect to “absent 
witnesses", appellant's failure to comply with Rule 51 of the 
Rules of Civil Procedure, is fatal. 

Rule 51 of the new Federal Rules of Civil Procedure, 28 
U. S. 0. A. following Section 723c, provides that no party 
may assign as error the giving or failure to give an instruc¬ 
tion unless he distinctly presents to the Trial Court his 
ground for objection. This conforms to the practice every¬ 
where. Hence the error in instructing the jury in this case 
cannot be raised by the defendant. 

The rule further provides that no party may assign as 
error the failure to give an instruction to the jury unless 
he objects thereto before the jury retires to consider its ver¬ 
dict. 

The importance of complying faithfully with this rule is 
succinctly stated by the United States Supreme Court in 
Palmer v. Hoffman , 318 U. S. 109, 63 S. Ct. 477, where the 
Court announced, at page 482: 
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‘‘But we do not reverse and remand the case to the 
court below so that it may examine and make an ap¬ 
propriate application of the New York law on the 
common count for tlie following reason: As we have 
noted. ]>etitioners in their exceptions to the charge 
given and in the requested charge did not differentiate 
l>etweon the causes of action based on the Massachu¬ 
setts statute and those on the common law. Even if 
we assume that the charge on the latter was erroneous 
we cannot sav that the charge was incorrect so far as 

the statutorv causes of action were concerned. Like- 
« 

wise we must assume that it would have been error to 
give the requested charge on the statutory causes of 
action even though we accept it as the correct charge 
on the others. Under these facts a general exception 
is not sufficient. In fairness to the trial court and to 
the parties, objections to a charge must be snlliciently 
sj>eeitic to bring into focus the precise nature of the 
alleged error. Where a party might have obtained the 
correct charge by specifically calling the attention of 
the trial court to the error and where part of the 
charge was correct, lie may not through a general ex¬ 
ception obtain a new trial * * *. That long standing 
rule of federal practice is as applicable in this type of 
case as in others. That rule cannot be avoided here 
by reason of the requested charge. For, as we have 
said, if was at most only partially correct and was 
not sufficiently discriminating." 

This Court has followed Buie 51 in the following decisions: 

Xiunan v. Tiniberlake, 00 App. D. C. 150, 154, 85 
Fed. 2d, 407, 411; 

Pistorio v. Washington R. c(- E., 40 App. D. C. 479; 

Cohen v. Ei'ening Star, 72 App. 1). C. 758, 113 Fed. 
2d, 523. 

I 

It is respectfully submitted that the Trial Justice properly 
refused the prayers requested and that the failure of appel¬ 
lant to comply with Buie 51 precludes such refusal as assign¬ 
ment of error on appeal. 
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CONCLUSION. 


Almost ten years have elapsed since plaintilT sustained his 
injuries, live since the trial of tlie issue of “general release”, 


almost two and a half since the verdict and over two since 
the filing of a motion for a new trial. Defendant has ex¬ 
hausted the legal machinery of the courts in an effort to 
delay final payment of a judgment rightly due the plaintiff. 
At most this appeal involves a supposedly technical error 
which has not in any wise prejudiced the defendant. 

The language in Wigmore on Evidence, 3rd Ed. 1940. Sec¬ 
tion 21, is appropriate: 


“It is neither correct nor useful to attach the mon¬ 
strous penalty of a new trial to supposed technical 
errors, if any, which are not prejudicial.” 


Likewise, Rule 01 of the Federal Rules of Civil Procedure, 
which states: 


“Xo error in either the admission or the exclusion of 
evidence and no error or defect in any ruling or order 
or in anything done or omitted by the Court or by any 
of the parties is ground for granting a new trial or 
for setting aside a verdict or for vacating, modifying 
or otherwise disturbing a judgment or order, unless 
refusal to take such action appears to the court incon¬ 
sistent with substantial justice. The court at every 
stage of the proceeding must disregard any error or 
defect in the proceeding which does not affect the sub¬ 
stantial rights of the parties/’ 

The judgment appealed from should be affirmed. 

Respectfully submitted, 

William A. Blank, 
Attorney for Appellee, 

66 Court Street, 
Brooklyn 2, New York. 

v 7 
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In The 

340 DISTRICT COURT OF THE UNITED STATES 


FOR THE 

DISTRICT OF COLUMBIA 
Louis Isabelle, 

Plaintiff 

vs. 

Atlantic Greyhound Lines, Inc., 
a Corporation, 

Defendant. 

At Law No. 88,599 

Filed Dec 2 1943 Charles E. Stewart, Clerk 

Motion to Set Aside Judgment and Verdict and Grant a 

New Trial 

Now comes the defendant, and moves the Court to set 
aside the judgment and verdict in the above entitled cause 
and grant a new trial, and for reasons therefor, says: 

1. That the verdict of the jury was contrary to the 
evidence and the law. 

2. That the said verdict was grossly excessive. 

3. That the Court erred in refusing to permit counsel 
for the defendant to cross-examine the plaintiff concern¬ 
ing his signature on the release which was signed on the 
morning of June 1st, 1936, during the time that he claimed 
that his hand was broken and so swollen he could not 
grasp anything, and that he was in an unconscious or semi¬ 
conscious condition. 

4. The Court erred in refusing to permit counsel for 
the defendant to establish by the witness, Doctor Willis, 
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that the plaintiff had signed said release in his presence, 
at the time above mentioned, and in refusing to permit 
counsel for the defendant to introduce in evidence the 
said signature of the plaintiff for comparison with other 
admitted signatures of his. 

5. The Court erred in refusing to grant defendant’s 
instructions numbered 2 and 5 which dealt with the pre¬ 
sumption to be drawn upon the plaintiff’s failure to pro¬ 
duce the stronger evidence, or the testimony of witnesses 
who were peculiarly available to him or under his control. 

Henry I. Quinn, 

Attorney for Defendant. 
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Verdict and Judgment 


This cause having come on for hearing on the 18th 
day of November, 1943, before the Court and a jury of 
good and lawful persons of this district, to wit: 


Frank A. Dove 
Ira F. Krider 
Ferdinand J. Slagle 
Edward A. Dent 
Charles Hagan 
Benjamin C. Carneal 


Raymond B. Clift 
Amv E. Curtin 
Conway C. Dillingham 
Edgar J. Timbs 
Felix B. Ervin 
Virginia L. Saver 


who, after having been duly sworn to well and truly try 
the issues between Louis Isabelle, plaintiff and Atlantic 
Grayhound Corporation, defendant, and after this cause 
is heard and given to the jury in charge, they upon their 
oath sav this 22nd dav of November, 1943, that thev find 
the issues aforesaid in favor of the plaintiff and that the 
money payable to him by the defendant by reason of the 
premises is the sum of ten thousand dollars ($10,000.00). 
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WHEREFORE, it is adjudged that said plaintiff re¬ 
cover of the said defendant the sum of Ten thousand Dol¬ 
lars ($10,000.00) together with costs. 

Charles E. Stewart, Clerk, 

By E. A. Mooers, Jr. 
Assistant Clerk. 

By direction of 
Justice Elmer D. Davies. 


Louis Isabelle 

12 the plaintiff, was called as a witness in his own be¬ 
half, and, having been first duly sworn, was exam¬ 
ined and testified as follows: 

13 Direct Examination 

m • • m 


Q. Now, on June 30, 1936, what was your employment 
at the time of the accident? A. I was in the Army. 

Q. In the United States Army? A. The United 
States Army. 


Q. What was the condition of your health when you en¬ 
listed about nine months before this accident? Were you 
1 in good health? A. Yes, sir. I was perfect. 

14 Q. Was there anything wrong with your back or 
spine when you enlisted? A. No. sir. 

Q. Anyhing wrong with your hands? A. No, sir. 

Q. Anything wrong with your memory when you en¬ 
listed? A. No, sir. 

Q. And did you carry out all your duties over that nine 
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months as a soldier in the United States Army, doing full 
duty? A. Yes, sir. 


• » • • 


Q. What is your recollection of what was the first 

16 thing attracted your attention to the accident? A. 

The bus was going over. 

Q. And then what happened to you? A. I was 
throwed from the seat with the crash to the back of my seat, 
and my head and back struck on the seat or something and 
throwed me out, and everything got black. 

Q. Did you become unconscious? A. Yes, sir. 

Q. What is the next recollection that you have, Mr. Isa¬ 
belle, after the crash and after you became unconscious? 
A. The sting of a needle in my arm. 1 don’t know which 
arm. 

Q. Do you know where you were? A. No, sir. I did 
not. 

Q. What happened? In other words, what sensation of 
what was done that you have any recollection of at that 
time? Were you lying on your back or were you lifted 
up or what? A. I was in bed. 

Q. Yes? A. I could see a white-headed man and a 
white dress, I remember that, took a blurry vision of it; 
and I remember a lot of people in the room, and I remem¬ 
ber a gray-headed man and a white dress, a girl with a 
white dress on. 

.Q Then what happened to you after that, after 

17 you had this vision of that? A. They raised me up. 

Q. Then what happened to you? A. I went 
blind and they laid me back down. Every time they raised 
me l would holler and get blind and they would lay me back 
down. 

Q. Do you know how long you were in that bed or 
wherever you were when you felt signs of having a vision 
of a lady in white and this gray-haired man? A. No, sir. 

Q. What is the next recollection that you had, Mr. Isa- 
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belle, or what transpired after that? A. I remember a 
lady giving me something, some liquid or something to 
drink. 

Q. What happened? A. And I vomited, and after 
that they put me back to bed. 

Q. Now, do you remember some time after that that 
you left that room? A. Yes. They carried me down to 
the road. 

Q. X can’t hear you. A. They carried me down to the 
road, a number of people, and sat me on a concrete bench. 

Q. Do you know who the persons were that carried you ? 

A. No, sir. But I remember sitting down by a 
18 lady. I believe she said her name was Hayes. 

Q. And was that on the bench there that this 
lady was? A. Yes, sir. 

Q. Have you ever seen any of these men after that 
time? A. No, sir. 

Q. Now, then, what transpired when you were on that 
bench? A. Well, we was sitting there and I had my head 
on her shoulder, to my best remembrance, and somebody 
called “Isabelle” and she says, “Why, Mr. Isabelle, that 
is your name” and I said “Yes.” And so a fellow came 
over and said, “Are you—Is your name Isabelle?” I 
said, “Yes, sir.” He says, “Well, here is some money to 
get back to the post and get you some clothes with.” 

Q. Then what was done with you? A. I was carried 
to the road and carried to the back end of the bus and laid 
there. 

Q. Where were you there? A. On the long seat in 
the bus, the back seat, 
in the bus, the back seat. 

Q. Were you laid fiat down? A. On my back. 

Q. Then did this bus go off? A. Yes, sir. 

Q. Was anybody there to take care of you? A. No, 
sir, there wasn’t, except Miss Hayes or Mrs. Hayes. 

Q. I mean, did she get on the bus with you? A. 
No, sir. She did not. 
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Q. After the bus left was there anybody taking care 
of you? A. No, sir. 

Q. All right. Now, did you notice anything about your 
uniform? A. Yes, sir. My blouse was missing and my 
other clothes was burned and torn by gasoline and acid. 

Q. What was the condition of your hand? A. My 
hand— 

Q. Was it hurt? A. Yes, sir. It was almost swollen 

up. 

Q. Which hand? A. Right hand. 

Q. What about your face ? A. My face was all burned 
on the side and a cut in the head there (indicating) and my 
nose broken. My nose was all swelled up. And the small 
part of my back—I couldn’t walk. I had to be carried. 
My legs would not function right. 

Q. Could you use your legs? A. No, sir. I couldn’t 
walk. 

Q. At any time from the time that you became uncon¬ 
scious in the bus that went over the embankment and 
20 was demolished until you were laid on that rear seat 
of that bus that left northward some time later did 
you walk at all anywhere? A. No, sir. 

Q. Had you been carried from place to place? A. 
Yes, sir. I had. 

Q. Now, what sensation did you have as far as your 
head was concerned when you were on that bus? A. 
When 1 was on the bus? 

Q. Yes. The one that was there after the accident. 
After you had been laid on the rear seat, how did your 
head feel ? A. My head was hurting me. 

Q. What sensations did you have? A. Darkness. I 
would get blind. It would fade on me. 

Q. Did you have any sensations when you sat on that 
seat? A. Yes. It was just hammering all inside. 

Q. Do you know how long it took for you to make this 
trip from where you got to the rear seat of the bus and 
were laid down to the time that you were taken off? A. 
No, sir. I don’t. 
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Q. Were you at any time on that bus transferred to an¬ 
other bus? A. I don’t remember just when it was, but 
seemed like I was transferred two or three times, that I was 
carried. 

Q. To different busses? A. Yes, sir. 

21 Q. What finally was your destination and where 
were vou taken off finally off the bus? Where were 

you? A. Trenton, New Jersey. 

Q. When you got off at Trenton, New Jersey, were you 
met by anyone? A. Yes. I was met by some soldiers, 
which 1 found out later. 

Q. What happened? What was done at Trenton for 
you? A. My clothes was torn so I couldn’t hide myself. 
They took me to a clothing store and said, “Have you 
got any money?” 

I said, “Yes. A fellow gave me some money at Natural 
Bridge, Virginia.” 

They took it out of my pocket and pulled my clothes 
off of me. They didn’t pull them off; just tore them off. 
They were already in strings. I sat like this (indicating). 
They took me like this (indicating) and they just tore off 
those things, and bought a cheap suit for me, to the best of 
my knowledge. 

Q. Was that the way you were transported back to 
camp by these soldiers?? A. Yes, sir. From Trenton, 
New Jersey, to camp. 

Q. And how were you taken back ? A. I was 

22 taken back in a recon. car, they called it. 

Mr. Quinn. What was that? 

The Witness: Recon. And I was laid on stretchers in 
the company street, and the sergeant or company com¬ 
mander said, “Take him to the hospital.” 

Q. And were you taken to the hospital? A. Yes. To 
the hospital at Camp Dix. 

Q. When the soldiers met you in Trenton and the 
clothes were torn off you and they continued their manipu¬ 
lations and got your clothes off and the others on and you 
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continued your trip to the camp, up to the time that 
you were laid on the stretcher could you use your legs? 
A. No, sir. 

Q. Could you walk at all? A. No, sir. 

Q. Did you have any function of your thighs at all? 
A No, sir. Did not. 

Q. Now, how long were you treated in the hospital the 
Jirst time there, at the station hospital at Camp Dix? 
A. 1 don’t remember. 

Q. It wasn’t very long, was it? A. I don’t think so. 
Q. Would you say it was a matter of four days or so? 
A. 1 would say it was live or six days. 

23 Q. And that is the best of your recollection? 
A. Yes, sir. 

Q. Now, doctors examined you there? A. Yes, sir. 
Q. Did you make complaints there? A. Yes, sir. 

Q. Did you tell them everything, about the injury to 
your nose? A. Yes, sir. They took X-rays of it. 

Q. Did they examine your face, that was burned? 
A. Yes, sir. 

Q. Did they examine the scar on your head? A. Yes. 
They examined everything. 

Q. Is the scar still there today? A. Yes, sir. 

Q. Did they examine the wound on your back? 
A. Yes, sir. 


Q. What was the trouble with you when you were let 
out of the hospital the first time? A. I was placed 
24 on special light duty in my company. 

Q. Was there any significance to “special light 
duty”? In other words, what was it. A. I turned 
light water spigots. 

Q. Did you do any of your former duties as a soldier? 
A. No, sir. 
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Q. Did you march? A. No, sir. 

Q. Did you handle a gun ? A. No, sir. 

Q. Did you do any of the work of a soldier? A. No, 
sir. 

Q. Did you do any manual work? A. No, sir. 

Q. Other than turning the spigots? A. Turning spig¬ 
ots and sweeping floors. 

Q. Where was that that you swept floors? A. That 
was in the boiler room, a little room about six foot square. 
I have turned spigots in the showers. 

Q. About how long did you do that work? A. I can’t 
remember just how long it was. 

Q. Did it involve a number of months? A. Yes, sir. 
It did. After we went back to New York I was still on 
this special light duty. 

25 Q. Now, while you were doing this work, special 
light duty, taking care of those spigots and doing 
light sweeping, what was your condition? What were 
your feelings? How did your head feel? Tell us about 
that. A. I would get dizzy spells. 

Q. What -would happen to you in these dizzy spells? 
A. I would get dizzy spells and just buckle up and fall. 
They would come and carry me to bed or take me to the 
hospital. 

Q. Were you able to hold on to things when you got 
these dizzy spells? A. Yes, sir. 

Q. Now, when you got back to New York, what post 
was that? A. Fort Wadsworth. 

Q. At Fort Wadsworth were you ever put back on 
regular duty as a soldier? A. Not as I can remember. 

Q. What work did you do there ? A. Janitor at head¬ 
quarters. 

Q. Did you ever engage in any of the regular work 
that you had engaged in during the nine months before 
the accident. A. No sir. I did not. 

Q. While at Fort Wadsworth were you permitted to 
leave on occasions and go to New York City? A. I was. 






11 


Q. What experiences did you have up there when 

26 you got leave to New York City on several oc¬ 
casions? A. When I went to one—1 went to, T 

believe it is the World’s Theater on Eighteenth Street or 
Fourteenth—somewhere up there—and I got one of those 
dizzy spells, and I fell and they carried me out in the lobby 
and asked me where I was from and I told them. Then 
they called a hospital ambulance to come after me and 
they took me back to Fort Jay instead of Fort Wadsworth. 

Q. On how many occasions did that occur—these spells 
where you had fallen and then had to be removed by an 
ambulance? A. I can’t remember now just how many 
I had like that. It was several times I had to be picked 
up by the army—carried out of the show. 

Q. In New York City? A. Yes, sir. 

Q. These were regular ambulances of the United States 
Army that called for you; is that right? A. Yes. 

Q. Were you then admitted to a hospital up north a’. 
Fort Jay and Fort Wadsworth? Were you put in differ¬ 
ent hospitals ? A. Yes, sir. I was. 

Q. In all of them, up until 1938, do you know how long 
you had been in the hospitals? A. No, sir. 

27 Q. On occasions was it more than several weeks ? 
A. 1 can’t say just how long it was. Sometimes 1 

would stay two or three months. Sometimes it was two 
or three weeks. 

Q. During the times that you were at Fort Wadsworth 
and Fort Jay were you still getting dizzy spells? A. Yes, 
sir. 

Q. And what about your back? A. My back pained. 
Q. What can you tell us about the use of your limbs 
when you walked? A. I can’t walk a long distance. I get 
a pain in the back. I just have to catch hold of something 
or I will go and turn blind. I have to get hold of something 
until I can steady myself. I have to hold on to something 
or I get blind. 
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Q. What about these headaches and dizzy spells and 
hammers that you told us about? Did those sensations 
continue. A. These dizzy spells, oh, sometimes about one 
or two a week and sometimes I would have three or four. 

Q. What about the sensation that you told us about, 
these hammers pounding in your head? Did that continue! 
A. Yes, sir. 

Q. Mr. Isabelle, was it in 1939 that you were some¬ 
where on maneuvers? A. Fort Benning, Georgia. 
2S Q. When you were down on maneuvers were 
you doing the work of a regular soldier? A. No, 

sir. 

Q. Did you have to parade and march and go through 
those things? A. No, sir. I was on light duty, taking 
care of the captain’s tent. 

Q. Were you taking care of the captain’s tent all 
through the Army maneuvers? A. Yes, sir. 

Q. Did you ever do any manual work from the time of 
the accident on down through the maneuvers? A. No, sir. 

Q. Now, an incident occurred in which you were injured 
down there; is that right? A. Yes. 

Q. Will you tell us how that occurred, what you were 
doing, and what transpired, to the best of your recollec¬ 
tion? A. To the best of my recollection the sergeant 
pushed a gun at me. He never handed it to me, as I would 
do. He threw it at me. He pushed it at me and says, 
“Clean this rifle over there.” 

So 1 goes in my tent with my buddies and 1 starts to 
sit down to clean the gun, and I get one of those 
29 dizzy spells. 

Q. Now, at the time that that happened did you 
have the use of your right hand? A. No, sir; I didn’t. 
T had strength there, but not enough strength to take one 
of these new rifles apart. 

Q. What hand did you attempt to do that with ? A. I 
attempted to pull out the trigger guard with my left hand. 
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Q. At that time you say you felt that you were getting 
a dizzy spell? A. Yes. 

Q. What transpired? A. The gun exploded. 

Q. What happened to you, sir? A. The next thing 
I knew L was in the hospital 

Q. As a result of that have you got anything wrong 
with your left hand? A. No, sir. 

Q. Your right hand? A. Yes. 

Q. What is it? (The witness held his hand up.) 

BY THE COURT: 

30 Q. When did this happen? 

BY MR. BLANK: 

Q. What year did that happen? A. 1939. 

Q. What is that? A. If I ain’t mistaken, it was 1939. 

Q. That is the best of your recollection? A. Yes, sir. 

Q. Were you a number of months in the hospital? 
A. I was. 

Q. Were you ever returned to duty, full duty of a 
soldier, or any part of the work that you ever did during 
the nine months before the accident happened? A. I 
didn’t get that question. 

Q. Were you ever returned to full duty, doing the work 
of a soldier, I mean, the work that you did during the 
nine months before the accident happened? A. No. I 
didn’t do no straight duty. 1 remember trying it several 
times, and I would get these dizzy spells. At Wadsworth 
l would take these spells. They would put me in a recon 
car and take me back to my company. The first sergeant 
would say, “Put him on a special pleasant duty. Let him 
take care of the hot water.” 

Q. Is that substantially the kind of work that you 

31 did all the way through? A. Yes. 
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Q. From the time of the accident until the time 
you were discharged? A. Yes. 

Q. When were you discharged? A. I believe it was 
October 5, 1940. I won’t say for sure. 

Q. Is that your best recollection? A. That is my best 
recollection. 

Q. Now, Mr. Isabelle, you retained Judge Featherstone 
and Sihith in New York as your attorneys, did you not? 
A. Yes, sir. 

Q. And sometime in February of 1937 did they send 
you to a brain specialist in New York? A. Yes, sir. 
They did. 

Q. Somebody from Judge Featherstone’s office accom¬ 
panied you there? A. Yes, sir. They did. 

Q. Were you examined by that doctor? A. I was. 
Q. Now, by the way, is he in court? Is that doctor 
in court? A. Y r es, sir. He is. 

BY MR. QUINN: 

Q. Where is he? 

32 (The witness pointed to a man in the courtroom.) 
Q. Which one? A. The gray-haired gentleman. 

MR. BLANK: Doctor, will you stand? 

(A man stood up.) 

MR. QUINN. What is his name? 

MR. BLANK: Neustaedter. 

MR. QUINN: How do you spell it? 

MR. BLANK: N-E-U-S-T-A-E-D-T-E-R. 

BY MR. BLANK: 

Q. Now, when you were discharged from the Army 
did you receive an honorable discharge? A. Yes, sir. 
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Q. Where did you go when you got discharged! 
A. I went to Massilon, Ohio. 

Q. When you went to Massilon, Ohio, sometime after 
you got there did you obtain employment? A. 1 did. 

Q. Where ? A. State Hospital. 

Q. Where is that, sir? A. About three miles—No. 
About a mile and a half, 1 guess, outside of Massilon. 

Q. By the way, when you were discharged from the 
Army, that was a medical discharge, was it not? A. It 
was. 

33 Q. What kind of w’ork did you obtain? What 
was the nature of your employment that you ob¬ 
tained at the state institution there at Massilon? 
A. Well, we cull it an attendant there. It is a job, I mean, 
the same as I am doing now except there is a room with 
thirty or forty crazy people in it. You get up and open 
the doors for them, unlock the doors. Some has privileges 
and some has not. 

Q. Do you ever do manual labor? A. No, sir. 1 get 
my couple hours sleep every morning on the ward. 

Q. Is that substantially what you have been doing? 
A. Yes, sir. 

Q. Right along? A. Yes, sir. Sometimes 1 do work. 
There would be two or three of us sitting around on the 
ward, attendants. I would have those fainting spells 
They would make me go to my room. 

Q. Have you had fainting spells at Massilon at the 
institution in the presence of the other employees of the 
ward? Have these spells taken place in the presence of 
other employees? A. Yes, sir, and at home. 

BY TIIE COURT: 

Q. When did you have the last one? A. I can’t recall 
just when it was. 

• • • • 
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Q. About when? A. It has been about three 

34 weeks ago. 

Q. You are married? A. Yes, sir. I am. 

Q. How long is it that you have been doing that very 
same \\ J ork that you cull attendant and you say it is the 
same as sitting around? How long have you been doing 
that? A. Over two years. 

Q. What remuneration do you have? What is your 
pay? A. Seventy dollars a month. 

Q. I can’t hear you. A. Seventy dollars a month. 

Q. Now, during the time that you have been at Mas- 

silon have you made efforts to obtain other employment? 
A. I have. 

Q. What kind of work did you originally do before you 
went in the Army? A. Steelwork. 

Q. Steel work? A. Yes, sir. 

Q. When you enlisted in the Army was it your idea to 
make that your career? A. It was. 

Q. What have you done to obtain employment other 
than this sitting around at this institution * A. I 

35 asked for a job at one place. 

Q. Where? A. A war plant. And he showed 
me what I had to do, and I told him about my fainting 
spells. He said, “You had better not come in, then. You 
had better get you a night watchman’s job or something 
where you can sit all the time and rest. If you had one 
of those spells, you would get your arms torn off.” 

Q. When was it that you attempted to get this job? 
A. I tried several times in several different places since 
1 have been there. 

Q. Where? A. In war plants. 

Q. In Massilon? A. Yes, sir. 

Q. Are there a number of war plants there? A. There 
is. 

Q. Defense plants? A. Yes, sir. 
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Q. Making all sorts of machinery and things? A. Yes. 
sir. 

Q. The kind of work that you used to do before you 
went in the Army—steel work too? A. Yes. They call 
that steel work there. My particular work was different. 
1 done bridge work, buckling bridges. 


37 Q. What is the condition of your eyes today? 
A. Well, my eyes hurt me and they get blurry spells. 

Q. Did you ever wear glasses before the accident? A. 
No, sir. 


• • # « 


Q. By the way, something has been mentioned about 
your driving an automobile. Now, does your wife work at 
the same institution? A. She does. 

Q. Have you a car or has she a car? A. She has a 

car. 

Q. And who drives that car now? A. She drives it 
now. I have driven it a time or two. I mean, just from 
work or to work. 

Q. Have you had any experience in driving as a result 
of which she drives? A. No, sir. She is afraid 1 will get 
a dizzy spell. 

Q. Have you ever had any experience while driving the 
car as a result of which she now drives instead of you ? 

(The witness hesitated.) 

Q. Let me put it to you this way. When you got out 
to Massilon in your original kind of work at this 
38 institution did you buy a car? A. No, sir. 

Q. Did you own a car for a short time? A. 
Yes, I did. 
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Q. And how long a time did you own a car? A. I 
can’t recall just how long it was, but it must have been 
three or four weeks. 

Q. Did you have any experience while driving that? 
Did you get dizzy spells? A. Yes, sir. I did. 

Q. As a result of getting dizzy spells while driving does 
you wife now drive that car instead of you? A. Yes, sir. 

Q. And how do you get transported to different places 
to and from the institution or wherever you may go? Who 
does the driving? A. My wife does. 

• • • t 


39 Q. Now, tell me this: When you were taken the 
first time after you reached Trenton and you were 

taken for the first time to the hospital after this accident, 
what did the Army doctors do there with respect to your 
nose? Do you know? A. Well, they first took the bandage 
off my head and off my body, around the small part of my 
back. 

Q. Is that the way you had come up from this place 
where the accident happened? A. Yes. 

Q. Bandaged? A. Yes, sir. 

Q. You had had bandages around what? Your abdo¬ 
men? A. Yes, sir. 

Q. And how much of a bandage did you have around 
your head? A. 1 don’t remember just how much. 

Q. And was this cut that you had on your head—was 
that bandaged? A. Yes, sir. 

Q. How about your nose? A. Well, they ran some¬ 
thing up in my nose and put on plaster. 

Q. A plaster splint? A. Adhesive. 

Q. What was the instrument they put in your 

40 nose? A. I don’t know. There was two prongs, 
like, that they ran up my nose. 

Q. How long do you recall having it in your nose? A. 
1 don’t remember just how long. 
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Q. What did they do for your back? A. They taken 
X-rays first. Then I don’t know what they done. They 
treated me some way, but 1 don’t know what they done. 

Q. In other words, you couldn’t watch both them and 
your back when they treated you ? Is that right ? A. Yes. 

Q. Now, about your present condition today, sir, what 
can you tell us about the dizzy spells and how about your 
head today? A. Well, 1 still get the dizzy spells. About 
one or two a week sometimes. Sometimes I get more. And 
my back hurts me. 

Q. How much did you weigh when you went in the 
Army? A. One hundred and fifty two. 

Q. That is before the accident? A. Yes, sir. 

Q. What do you weigh today? A. I don’t know how 
much 1 weigh today. Let me see. I weighed—I weighed 
at—1 believe it was thirty eight. 

Q. How long ago was that ? A. 1 am not sure of that. 
I believe it was last week. 

41 Q. Did you ever regain any of your weight back 

from your weight of one hundred and fifty some odd 
pounds? A. No, sir. 

Q. Now, what about your vision? What is your pres¬ 
ent condition with respect to your eyes today? A. If 1 
walk a long distance or try to lift something, black spots 
comes in front of my eyes, I get blind, and 1 have to touch 
something and sit down until 1 come to myself. 

(J. lias that persisted, continued, right down from the 
time of the accident to this very day? A. Yes, sir. 

Q. Now, what can you tell us about your right leg and 
right arm compared with your left leg and left arm as to 
strength? A. I haven’t much stregnth. Just about 
enough strength to get on my clothes. My wife helps me 
to put on my clothes, part of them. But when 1 get up I 
get dizzy and— 

Q. You mean, in the mornings? A. Yes, sir. 

Q. What about your sleeping at night, sir? A. I wake 
up at nights, my back hurting me. I must have tried to 
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turn over over something and I wrench my back; and when 
I do, I get these fainting spells. 


43 Q. Can you bend straight down? A. No, sir. 
I can’t. 

Q. Have you tried it ? A. I have tried it. 

Q. Sit down, please. Before this injury happened, this 
accident, how far could you bend over? A. I could touch 
the floor. 1 was a basket ball player. I played on the com¬ 
pany’s team. 

Q. Did you engage in all the sports? A. I did. 

Q. Did you swim? A. I did. 

Q. What did you play besides basket ball? A. I 
played all the company’s games.—volley ball and basket 
ball. 

Q. Have you ever been able to do anything like that, 
swim or engage in any sports at all, since the accident? 
A. No, sir. I remember one time they took me out to the 
beach there, took the whole company out; and I tried to 
swim. They laid me in a truck and taken me back to the 
company. 

Q. They did what? A. They laid me in a truck and 
taken us back to the company. 

Q. Do you ever engage in an activities at all at Mas- 
silo n? A. No, sir. 

Q. Now, have you tried to do any walking to any 

44 extent, sir? A. Yes, I have. 

Q. How far can you walk? A. Well, 1 can walk 
about three blocks or something. Then 1 have to stop and 
rest. 1 get weak and blind. I go to staggering like you 
could say a drunk man. 

Q. You start to stagger? A. Yes. 

Q. After you walk some distance? A. Y'es, sir. 1 do. 

Q. Do you have to do any walking at all in Massilon to 
your place of business in the institution? Do you have to 
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do any walking in connection with your work there, any 
distances? A. No, sir, except I go from one house to an¬ 
other. 

Q. And how far is that? A. Oh, some of those houses 
are half a block apart. Some of them are closer than that. 

Q. ilow big a scar is there on your head today, Mr. Isa¬ 
belle ? Have you seen it in a mirror ? A. 1 just saw it in 
a mirror. It looks like about an inch and a half or two 
inches. 

MR. QUINN: Show it to the jury. 

MR. BLANK: Show us where it is, sir. 

(The witness moved his hair apart and indicated 
45 a place on his scalp.) 


• • • • 


MR. BLANK: Now, where is the scar on your eves? 
THE WITNESS: Here (indicating). 


• • • • 


Q. Is that scar—did you have that before the accident? 
A. No, sir. I did not. 

46 

• • • • 


Cross Examination 


BY MR. QUINN: 

Q. What is your last name? Is it Isabelle or Isbell? 
A. Some spell it “ebell” and some “a.” 

Q. How do you spell it? A. I-S-A-B-E-L-L-E. 

Q. Do you spell it that way at the Massilon Hospital? 
A. I don’t spell it that way all the time. 
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Q. You sometimes spell it “I-S-B-E-L-L”? A. Some¬ 
times spell it “I-B-E-L-L.” 

Q. You spell your name that way? A. Sometimes I 

do. 

Q. When did you get a drivers permit to operate your 
car? Was that in 1940, after you returned to Massilon and 
married? A. I can’t recall just when it was. 

Q. You got it at Massilon, did you not? A. Yes, sir. 
Q. And out there you have to apply for a license every 
year, don’t you? A. You do. 

Q. And you gave your name as Isbell, didn’t you? A. 
I don’t know. I believe I did. 

47 Q. And you gave your weight as one hundred 
and fifty pounds, didn’t you? A. I don’t know 

whether I did or not. 

Q. Don’t you know you did? A. No, sir; I don’t. 

Q. Have you got your drivers permit with you? A. 
No, sir. I have not. 

Q. Are you sure? Look in your pocket and see if you 
have got it with you. A. I don’t think I have (looking 
in pocketbook). No. 

Q. Empty it out and see if you haven’t got your permit 
there. A. I probably have. 

Q. Why don’t you say you have? You know you 
have it, don’t you? A. Yes. I have. 

Q. You knew you had it all the time, didn’t you? A. 
No, sir. I didn’t. 

Q. Didn’t you know that you always carried that in 
that wallet? A. I didn’t know that I had it. 

Q. Did you know that you had that wallet with you? 
A. Yes, sir: I did. T didn’t know I had my driver’s li¬ 
cense. We renew them every year. 

Q. Your name there is “Louis B. Isbell,” isn’t 

48 it? A. Yes, sir. 

Q. And this is what year? 1944? A. 1942. 

Q. An operator’s permit for 1944? A. Yes. 1944. 
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Q. Have you got your operator’s permits for former 
years? A. No, sir. I haven’t. 

Q. Will you look in your wallet again and see if you 
haven’t? 

(The witness did as requested) 

A. No. When I get that renewed, 1 always— 

A1R. BLANK: Keep your voice up, please. 

A (continued) When you obtain this license, driver’s 
license, you take that in and hand it to the clerk, and they 
type you out one and you sign your name and go out. 

Q. Your signature is on this driver’s permit, isn’t it? 
That is your signature, “Louis D. Isbell”? A. Yes, sir. 

Q. I show you a photostatic copy of an application for 
an operator’s permit. That is your signature there, isn’t 
it—“Louis D. Isbell”—application for 1942? 

(The witness hesitated.) 

Q. Isn’t that your signature? A. 1 don’t know 
whether it is or not. 

94 Q. You did sign that application, didn’t you? 
Isn’t it identical with the signature appearing on 
this 1944 operator’s license, which you have just admitted ? 

(The witness hesitated.) 

Q. Have you the slightest doubt about it? 

MR. BLANK: Well, Mr. Quinn, you show him a photo¬ 
stat instead of the original signature. If you want me to, 
L will concede it if you let me look at it. Maybe we can 
make a concession. You may show me the photostat. 

(Mr. Quinn handed a paper to Mr. Blank.) 

MR. BLANK: May I have the other, please? 

(Mr. Quinn handed another paper to Mr. Blank.) 
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MR. BLANK: We will concede that this is his signa¬ 
ture, but it is a photostat. He is probably not familiar with 
them. 

MR. QUINN: All right 
BY MR. QUINN: 

Q. This is conceded to be your signature and I call your 
attention to the fact that in that application for the opera¬ 
tor’s permit in 1942 you gave your weight as 150 pounds, 
didn’t you? 

(The witness hesitated.) 

Q. You can see there, can’t you? A. I don’t know 
whether I gave 150 pounds or not there. 

Q. You also recall there answering this question: “Do 
you have any physical defects, mental disability, or 
50 disease?” and your answer is “No.” You answered 
that way, didn’t you? A. They read the questions 
off just as fast as they can read and write it down and hand 
it to you and you sign that ticket and walk out. 

Q. You understood that you answered that question: 
“Do you have any physical defects, mental disability, or 
disease?” and you answered it “No,” didn’t you? 

(The witness hesitated.) 

Q. Didn’t you? A. I suppose I did. 

Q. And you swore to it, didn’t you, on the 15th day 
of September, 1941, before a notary public? 

(The witness hesitated.) 

Q. Do you see the notary public’s name there, “Mary 
A. Watts. Sworn to before me and signed in my personal 
presence this 15th day of May, 1941”? 



(No answer.) 


MR. QUNIN: We offer this in evidence. 

MR. BLANK: There is no objection. 

THE COURT: It will be admitted. 

MR. QUINN: Mark this “Defendant’s 1.” 

(The driver’s permit referred to, dated Sept. 15, 1941. 
was received in evidence and marked “Defendant’s Ex¬ 
hibit 1.) 

BY MR. QUINN: 

Q. The same thing in the 1941 application. Is your sig¬ 
nature there “Louis D. Isbell” and the same ques- 
51 tion: “Do you have any physical defects, mental dis¬ 
ability, or disease?” and the answer is “No”? A. 
We don’t fill those papers in. 

Q. Y<>u signed and swore to it, didn’t you? A. We 
don’t fill that paper in. 

Q. You signed and swore to this paper, didn’t you ? 

MR. BLANK : If your Honor please, 1 will concede that 
his signature is the same. 

MR. QUINN : We offer that in evidence. 

(A driver’s permit was received in evidence and marked 
“Defendant’s Exhibit 2.”) 

Q. Now, didn’t you just a moment ago say that you 
had lost weight after this accident, that you went down to 
one hundred and thirty-eight pounds and never gained it 
back? That is what you testified to, isn’t it? A. That 
is what I weigh today. That is about what I weigh. 

MR. QUINN: Keep that permit before you (placing 
permit on railing before witness). 

Q. On the morning after this accident at Natural 
Bridge— 
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ME. BLANK: Just a minute. If your Honor please, 
at this time may we come to the bench? There is evidently 
a line of examination that I think is objectionable. 

THE COUKT: We will excuse the jury. 

52 


(The jury retired to the jury room and the following pro¬ 
ceedings were had in the absence of the jury:) 

MR. QUINN: I propose, your Honor, to put in the sig¬ 
nature on the release, not for the purpose of establishing 
any release in the case, but to refute his testimony that his 
hand was all swollen and damaged and broken, his right 
hand, on the morning after this accident. Then I propost* 
to follow it up by showing that signature as compared with 
his normal signature, the signature on the bond in this 
court, to show that there couldn’t have been any injuries 
to his hand. Then I will follow that up with the hospital 
records at the Army that there was no treatment of his 
hand whatever—no record of any broken hand. 

ME. BLANK: Now, if your Honor please, there is pres¬ 
ent in this courtroom a Dr. Willis, whose name appears on 
that release— 

MR. QUINN: I will ask him to step outside. 

ME. BLANK: I don’t care. The Doctor can stay in. 
But Dr. Willis’ name appears as a witness on the release, 
and I know his testimony because we have already had it, 
and he testified that there was nothing wrong with this 
man’s hand, and he examined it at this hotel. 

Now, the objectionable feature of this line of examina¬ 
tion is this, your Honor: We have tried the separate issue 
of the release, and a jury has found in this court on 
5 3 a jury trial that the release was obtained by fraud 

and was void. There is a judgment in this court to 
that effect. 

Now, what Mr. Quinn will be doing is getting before the 
jury indirectly that very issue that has been determined and 
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is no part of this lawsuit any more. So that this jury, 
passing upon the admitted liability and assessing damages, 
will have before them this objectionable feature of a re¬ 
lease which, I think, is highly prejudicial. 

Surely Mr. Quinn knows that he has other proof. He has 
got Dr. Willis as to whether this man wrote papers in his 
presence. 

MR. QUINN: I am not limited— 

MR. BLANK (interposing: No. But I must object 
very vehemently for that reason, that it is no part of the 
issues and it is incompetent, irrelevant, and immaterial. 
This instrument has been declared void by a judgment of 
this court, and to pursue this line of inquiry will be to get 
before this jury the issue in that trial, the general release, 
which the Court ordered tried separately to shorten this 
trial. 

THE COURT: All right. What have you to say? 

MR. QUINN: The jury doesn’t have to know anything 
about the release. It is just the fact that this man on the 
morning after the accident happened testified that his hand 
was broken when he signed that paper, but it is the most 
natural signature that anybody could sign to a 
54 paper.. There is not the slightest thing cramped 
about it. The jury doesn’t have to know anything 
about it. 

THE COURT: 1 can see where is might be prejudicial 
in the fact that he did sign a document the next day and it 
was kept from the jury. If you can work it out so that that 
fact can be made known to the jury without the jury know¬ 
ing what the document was, I think your purpose can be 
accomplished. 

MR. BLANK: I was excluded on the trial. That 
was one of the things that was tried. Mr. Quinn called a 
handwriting expert and we spent half a day on direct and 
cross, and this man took the stand and said there were cer- 





2S 


tain letters there that looked like his signature and certain 
letters that he never used. We went into a long trial on 
disputed handwriting and everything else. I wmuld have 
to go into that whole thing again. It would open— 

T11K COURT: If he says that he didn’t sign a release, 
that raises a collateral issue. 

MR. QUINN: That is not the judgment. The issue was 
as presented by their reply to our plea of the release, that 
this man didn’t know what he was doing and he was im¬ 
posed upon. 

THE COURT: I believe I saw something in the record 
about someone holding his hand. 

MR. BLANK: That is right. 

MR. QUINN: He went further and said that his 
hand was so swollen after he discovered the broken 
55 bone that he couldn’t grip the pen. The issue finally 
was whether that was his signature or not, and he 
wouldn’t swear it was and he wouldn’t swear it wasn’t. 

MR. BLANK: That is right. But it opens up a vista 
of disputed handwriting and everything else, and here is a 
judgment of this court on this separate defense a long 
time after the accident here at issue, and to save the time 
of the court and the expense of a long trial, that separate 
issue was given to him as a separate trial on his plea for 
a separate trial of the issue of the release. Now he wants 
to get a second lick at the bat indirectly, and I think it is 
highly prejudicial. 

MR. QUINN: I don’t want any such thing. 1 just want 
this: I want to cross-examine this man about this signa¬ 
ture. 1 want to establish that this was signed by him, not 
for the purpose of showing that he released any claim, but 
to show that his testimony here could not be true and is ab¬ 
solutely untrue. 
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AIR. BLANK: That means that that document will 
have to be identified. It will have to be put in evidence. 

AIR. QUINN: We can paste a paper over the release. 

AIR. BLANK: That doesn’t mean a thing. 

AIR. QUINN: We can take off all that appears above 
the signature. 

AIR. BLANK: That doesn’t help, because Dr. 
06 Willis would have to go into that conversation about 
signing a release, and I would have to cross-examine 
him on the circumstances under which that paper was sup¬ 
posed to be signed. 

Now, on the question of the injury to the arm, your 
Honor can see that in this particular lawsuit that particu¬ 
lar injury to his hand is insignificant as compared to the 
other injuries that are claimed in this lawsuit. He has 
other ways of showing that if this man claims he had an 
injured hand, that it was not injured. He has a medical 
doctor who is supposed to have seen him that night at two 
thirty in the morning immediately following the accident 
and saw him all through the night until six thirty the fol¬ 
lowing morning and who said that there was nothing wrong 
with his hand. He knows he has got that medical proof. 
The word of tile physician who examined an injured mem¬ 
ber is certainly better than writing in proof of a medical 
fact. It is incompetent, irrelevant, and immaterial to get 
this release before this jury. 

THE COURT: All right. 

AIR. QUINN: Now, if the Court please, this is a most 
important kind of evidence. It is something that the man 
did himself. He may, when we bring it out, finally admit 
his signature. A child can see that this signature is identi¬ 
cal with his signature on the bond in this court. It is iden¬ 
tical even with these signatures that were given years after¬ 
ward, when he is supposed to have recovered from 
57 this, except that he leaves out these letters, an “A’’ 
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and an “E” in his signature; and when you have 
this matter of the trial on the signature and he would not 
admit and would not deny it under oath, and the making 
of a vicious attack on Dr. Willis and he wanted the jury 
to disregard his testimony because he was a physician for 
the Greyhound Company. 

THE COURT: Let us see what there is in the file. 
I don’t know* whether it has saved any time to have a sepa¬ 
rate trial or not. 

MR. BLANK: Evidently not, because it is going to 
open up everything, your Honor. Certainly if he goes into 
what he says he is going to question him about, certainly 
we cannot spare anybody after that. We would have to re¬ 
try it. It would prolong it, your Honor. I would have to 
offer in evidence the judgment of the court that a previous 
jury has examined that release and found that the whole 
transaction is fraudulent. That is the judgment of the 
court. 

MR. QUINN: Here is the verdict on this issue, and I 
don’t find any order of the court. 

MR. BLANK: Your Honor can see his claim of the re¬ 
lease and your Honor can see my reply to it, what we as¬ 
serted. That is in the record. 

THE COURT: 1 think it would be reversible error if 
this release were to come to the attention of the jury. There 
is no question about it. 

58 MR. QUINN: We can cover over the release; 
paste something over it. 

MR. BLANK: That is like saying that a striped horse 
is not a zebra. What difference does it make if you cover 
up the word “Release” when the wording is there, when 
the body of the writing is there? 

THE COURT: The Court sustains the objection. Call 
in the jury. 
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59 BY MR. QUINN : 

Q. Mr. Isabelle, as 1 understand, the next morn¬ 
ing after this accident you were physically carried from 
the hotel down to some place and placed on a bench, is 
that correct? A. Yes, sir. To the best of my knowledge 
I was carried with one arm around one fellow’s neck and 
one around the other. 


60 Q. Then, as I understand it, someone picked you 
up and carried you into the bus and put you on the 

back seat, the long seat across the back? A. Y^es. 

Q. And laid you down? A. Yes, sir. 

61 Q. You weren’t able to walk at all? A. No, sir. 

Q. Were you conscious? A. I was—remember 
some things. Things crossed my mind. 


• • • • 


Q. After you left Natural Bridge you got to some other 
city or town and someone picked you up off that bus that 
you were on and transferred you to another bus? A. Yes. 
sir. 

Q. They carried you bodily? A. Yes, sir. 

Q. And then you finally arrived at Trenton, New .Jer¬ 
sey? A. That is correct. 

• • • • 

62 Q. At Trenton when you got off the bus, soldiers 
met you with an Army conveyance? A. I found 
that out later that they did. 
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Q. But you did— A. I don’t remember who the 
soldiers were. 

Q. But you do remember that the soldiers took you to 
a store 1 A. I do. 

Q. They asked you if you had any money? A. Yes, 
sir. 

Q. You told them you had lifty dollars which someone 
gave you at Natural Bridge? A. I did not. 

Q. What did you tell them? A. 1 told them 1 had 
some money that a fellow put in my pocket at Natural 
Bridge. I didn’t know how much it was. 

Q. Y T ou said, while the phraseology may have been dif¬ 
ferent, that a nurse had put some money in your pocket, 
or somebody had put some money in your pocket, at Na¬ 
tural Bridge. A. Yes, But I didn’t say that it was fifty 
dollars. 

Q. Then did they take you into a clothing store? 
A. Yes. Carried me in. 


• • • • 


G3 Q. They had to take you up physically and carry 
you? Is that what you mean? A. Well, one arm around 
one fellow’s neck and one around the other. 

Q. You mean your legs were helpless? A. Yes. 

Q. You couldn’t walk? A. No. I couldn’t walk. 

Q. You rested on their shoulders and your feet were 
just dragging the ground? A. I don’t remember whether 
they was dragging the ground or not, but I was carried 
into the clothing store. 

Q. They helped you into the clothing store and they 
had to just rip the clothes off you? You couldn’t help 
yourself at all? A. No, sir. 

Q. And you then bought a civilian suit, a cheap civil¬ 
ian suit? A. That is right. 
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Q. YVhat is the name of that store! A. I don’t know. 
Q. Did you ever make an effort to find out! A. No. I 
did not. 


64 A. No. Sixteen or eighteen streets on the street 
car. 

Q. What did you do with that suit of civilian clothes 
that you bought when you got back to camp, to Camp Dix? 
A. I don’t remember. 

Q. Did you ever wear it after that at all! A. 1 re¬ 
member wearing it one or two times. 

Q. You went to see Judge Featherstone when! A. I 
don’t recall. 

Q. Did you go to see him or he come to see you ? A. I 
went to see him. 

Q. How did you come to go to see him! A. Somebody 
told me in the hospital about it. 

Q. In the army hospital! A. Yes, sir. 

Q. Was that shortly after this accident happened! 
A. Yes, sir. 

Q. About how many months after the accident hap¬ 
pened? A. 1 don’t recall whether it was two weeks or 
two days or how long it was. 

Q. It was in June, on June thirtieth, 1936, that the ac¬ 
cident happened, and you were in the army hospital there 
until July seventh, entering it on July third. Now, was it 
not until three months after the accident, within three 
months, that you went to see Judge Featherston? 
60 A. I wouldn’t say positively. I don’t know. 

Q. Was it during the same year? A. I don’t 
know whether it was the same year or not. 

Q. When you went to see him, you told him about this 
accident and what you recollected of it, how you were in¬ 
jured, how you made this trip back from Natural Bridge 
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up to Trenton, and about the way the soldiers had to come 
and get you and carry you up to camp, and about these 
clothes, didn’t you? A. Yes, sir. 

Q. Did you and he ever make any attempt to find out 
who the clothes man was? A. No, sir. I did not. 

Q. Or who the soldiers were that gave you that assis¬ 
tance when you were in that helpless condition? A. No, 
sir. 

Q. When they carried you to camp, the sergeant came 
out and looked at you, didn’t he? A. Yes, sir. He did. 

Q. He didn’t carry you into the building? A. We 
wasn’t in buildings. 

Q. And he came out to where you were in this army 
conveyance, did he? A. Yes, sir. 

Q. And then he ordered you right in the hospital? 
A. When we came up to the company in the com- 
66 pany street, they taken me out of the car and laid 
me on the stretcher and taken me to the company. 
In the company street the first sergeant came and looked 
at me and said, “Take him to the hospital.’’ 

Q. Then they took you right in the hospital? A. To 
the best of my recollection. 




67 BY MR. QUINN: 

Q. Mr. Isabelle, I think we had reached the point 
where these soldiers had taken you to the hospital. When 
you got to the hospital, the doctors there examined you. 
did they not? A. They did. 

Q. That was the hospital at Camp Dix, New Jersey? 
A. That is right. 

Q. They gave you a very thorough examination, didn’t 
they? A. To the best of my memory, they did. 



35 


Q. At that lime your right hand was swollen? A. 
And bandaged. 

Q. It had been bandaged before you got to the hospital? 
A. It was bandaged at Natural Bridge, Virginia, where 
the wreck happened. 

Q. Who bandaged it there? A. I do not know. 

Q. Was it someone in the hotel where you were staying, 
or a doctor? A. I do not know. 

68 Q. Was it done at the time you say you have a 
faint recollection of some gray-haired man in the 
room? A. I do not know whether it was there or not. 

Q. Did you claim that that hand was broken ? A. Yes, 
sir. 

Q. And the doctors there examined your hand and back 
and bandaged them, didn’t they? A. Yes, sir. 

Q. Did they take an X-ray of it ? A. I remember tak¬ 
ing an X-ray of my hand and back. 

Q. Isn’t it the truth that all they found, when you got 
there to that Camp Dix hospital after that examination, 
was a bruise of the muscles of the back and a slight dis¬ 
coloration of the second segment of the coccyx ? A. I am 
not a doctor. 

(,). Will you deny that that is all they found, and so 
stated to you? A. I don't remember them telling me 
what happened. 

Q. It is a fact that the next day, on July 4, they manipu¬ 
lated the end of your spine with their lingers? A. 1 don't 
remember. 

Q. They did not give yon any anesthetic? A. I don't 
remember. 

Q. You don't remember any of that at all? A. 
6 h A. I don't remember that they gave me anything 
like that. 

Q. Did you have any injury to the end of your spine? 
A. Yes, sir. 

Q. You remember that, do you? A. I remember the 
lower part of my back being sore, and hurting. 
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Q. Was that all? A. No, sir, it was not. 

Q. What else? A. I was aching all over at the time. 

Q. Do you remember testifying in this case, in the early 
part of 1942? A. I remember. 

Q. Do you remember making a claim at that time that 
your ispine, the end of your spine, was all twisted, and was 
“broke” loose? A. I believe I testified that my spine 
was pulled loose in two or three places, the lower part of it. 

Q. And that was “broke” loose? 

MR. BLANK: Page? 

MR. QUINN: 21. 

BY MR. QUINN: 

Q. You remember testifying: 

“Answer: Yes, sir, and my right side was burned with 
acid, at the tail of my spine, which was crooked. It 
70 bursted open. 

THE COURT: He says, Do you remember tes¬ 
tifying to that? 

THE WITNESS: Yes, sir, I do. 

BY MR. QUINN: 

Q. Now, did the doctors do anything to your spine? 
A. I don’t remember, sir, whether they done anything or 
not. They give me treatments of some kind, but I don’t 
understand those medical words. 

Q. But you remember that you testified this morning 
that they put something up your nose? A. Yes, sir, thev 
did. 

Q. And they put a plaster on? A. Yes, sir. 

Q. What else did they do besides treating your nose 
and putting a plaster on? A. They cut the bandage off 
my hand, and take an X-ray of my back and head and all, 
and bandaged my back here (indicating). 
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Q. Did they bandage the hand up? A. Yes, sir. 

Q. They did not put it in a splint? A. I don’t remem¬ 
ber. 

Q. Don't you remember whether or not, after you left 
the hospital, you had your hand in a splint? A. I wore 
my hand bandaged up for quite a while after that. 

71 Q. You don't know whether it was in a splint or 
not. Do you know what a splint is? A. Yes, sir. 

Q. You cannot tell us whether you had a splint on or 
not? A. No, sir, 1 cannot recall. 

• • • • 

Q. You were ordered back to active duty? A. I don’t 
know how long I was in the hospital. Every time I would 
leave the hospital, they would order me back to special 
light duty. 


• • • • 


72 Q. By the way, you said something about having 
a fainting spell in some place in New York, and you 
said the name of some theatre. What was that theatre? 
A. 1 don’t know for sure, but I think it was called the 
World Theatre. 


• • • • 


BY MR. QUINN: 

Q. You had this fainting spell at the theatre, and an 
Army ambulance came after you? A. Yes, sir. 

Q. And it took you where? A. Took me to Fort Jay. 

• • • • 


75 Q. Do you remember that after you left the hos¬ 
pital the first time, after being in there just four 

days, and being ordered back to duty, that you did not 
return to the hospital again until January, 1937? A. I 
don't remember. 

Q. That was after you had seen Judge Featherstone? 
A. I don’t remember, sir. 

Q. Do you remember that in May, 1937, or the early 
part of June, 1937, that the people at Fort Jay told you 
to put your clothes on and go back to active duty ? A. No, 
sir, I never got no orders like that, not in the Army. They 
discharge us from the hospital and put us in our company, 
and the company commander would put you on special 
light duty. 

Q. They told you, did they not, at Fort Jay in May, 
1937, that there was nothing wrong with you? A. I don’t 
remember nothing like that. 

Q. They told you that there was not any evidence of 
disease? A. They didn’t tell me nothing that I can re¬ 
member. 

(,). xVnd they did order you back to duty 1 A. They 
ordered me back to special light duty. 

Q. Whether it was special light duty or not, when 

76 you went back to duty after that trip to Fort Jay, 
you did not go near a hospital for any cause in 

connection with any injuries until July, 1940, after you 
were injured down South? A. I don’t remember, sir. 

Q. You don't remember? A. No, I don’t. 

(,). But you do remember having a breakdown in the 
South? A. Yes. 

Q. Were you hurt by packing a gun, or taking it apart ? 
A. 1 just started to take it apart. 

Q. What do you mean? To take the stock from the 
barrel and clean it? A. That is right. 

Q. What kind of a gun were you handling? A. It is 
called a M-l, an M-l rifle. 
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Q. Do you cock that rifle? A. No, it is automatic. 

Q. All you do is to pull a rod, that pushes out a shell 
and inserts another bullet? A. No. sir, that is the light 
Springfield that does that. 

Q. How do you operate the M-l? A. It operates it¬ 
self. When you put the clip in, it cocks it, and when you 
fire the piece it lifts another in the barrel and fires the gun. 
Q. Isn’t there a rod on the side? A. No, sir. 

77 Q. You just put the shell in? What do you do to 
cock it ? A. It is cocked when you put the shell in. 

Q. Did you say that some sergeant came along and 
threw a gun at you and told you to clean it? A. Yes, sir. 

Q. Was it his gun? A. I don’t know for sure, sir, that 
it was his gun or not. 

Q. Didn’t you look to see whether the gun was loaded 
or not? A. No, sir. 

Q. Or whether is was cocked or not? A. No, sir. 

Q. As a matter of fact, he did not throw any gun at 
you, did he? It was your own gun ? A. No, sir, it was not 
my own gun. 

Q. Didn’t you testify in January of 1941, at page 24: 
‘‘I didn’t have the use of my right hand, Your Honor. 
I was trying to take my gun apart with my left hand, and 
the gun exploded at Fort Benning, Georgia, last year.” 

Didn’t you testify to that? A. I was not asked whether 
it was my gun or not. 

Q. Whether you were asked or not, didn’t you testify 
that it was your gun, that you were trying to take 

78 your gun apart? A. 1 might have said it. If 1 go 
to take a gun apart, and somebody says,“Take this 

gun apart,” and somebody asks, “Did you take it apart?” 
I say, “Yes, I took it apart.” 

Q. Does each man in the Army have a gun assigned to 
him? A. They do. 

Q. You did have a gun, then? A. I don’t know 
whether this was my own. I turned it in to the supply 
division. 
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Q. When? A. At Fort Wadsworth, and the sergeant 
put an X on it and put it in a rack. 

Q. Didn’t you have your gun down South, in the maneu¬ 
vers? A. If it was down there, it was in the orderly’s 
tent. 

Q. Didn't you tire a gun down there? A. I don’t re¬ 
member tiring a gun in the maneuvers. 

Q. Do you remember ever firing a gun at all after this 
accident at Natural Bridge? A. I believe I do in Camp 
Dix. 

Q. Camp what? A. Camp Dix. 

Q. When was that? How long after the accident? A. 
I cannot recall just how long it was. 

Q. How many times do you think you tired that gun 
while you were on maneuvers, or something? A. I don't 
remember whether on maneuvers or at the tiring 
79 range. 

Q. Do you remember testifying this way in 
January, 1941: 

“Question: You say that you have been on light duty 
ever since you returned to camp after this accident? 

“Answer: Yes, sir. 

“Question: Up until the time of your discharge from 
the Army? 

“Answer: Yes, sir, as far as I know, I was. 

“Question: You did not consider it light duty when 
you were down in Georgia handling these guns, did you? 

“Answer: Every man shoots in the Army. 

“Question: You don't consider that light duty? That 
is a part of the regular duty of an enlisted man, isn’t it? 

“Answer: Yes, sir. Every enlisted man shoots in the 
Army, whether on light duty or special duty”— 

MR. BLANK: Just a moment. He is not reading what 
is in the record. 

MR. QUINN: I beg your pardon. I am reading the 
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complete answer. You interrupted. Here is what occurred: 
“Every enlisted man shoots— 

“Question: Y'ou do not— 

“Mr. Blank: Let him finish. 

“Answer (resumed)—in the Army, whether on 

80 light duty or special duty or cook or anything else. ’ * 

Did you answer that way? 

MR. BLANK: 1 will concede, if it is in the record, that 
he answered that way. 

BY MR. QUINN: 

Q. Did you answer that way? A. Yes, sir, I believe 
I did. 

Q. You remember answering that way now? A. Yes, 
sir. 

Q. You were shooting guns down in Georgia, in the 
Army maneuvers? A. I don't remember just whether 1 
shot them in that maneuver or not. They kept me on special 
duty in the company all the time, taking care of the cap¬ 
tain’s tent, and the hot water. 

Q. When did you first notice any blur in front of your 
eyes? A. My first knowing of burns of the eyes, that 
was when 1 was in bed at Natural Bridge. 

Q. When did you first complain to any medical men 
about blurring in your eye? A. I cannot recall that, sir, 
just when it was. 

Q. It was after Judge Featherstone sent you to the 
doctor in New York, was it not? A. 1 could not say, sir. 
1 believe it was before. 

81 Q. flow long have you been wearing glasses? 
A. I have not been wearing them very long; I 

mean, at times 1 wear them an hour or two a day. 

Q. When did you first begin to use glasses? A. After 
I got discharged from the hospital. I don’t know. 
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Q. Which hospital? A. I believe it was Fort Jay. 

Q. After you had been injured down South in the gun 
explosion? A. No, I could not say whether it was before 
or after, sir, but I remember the captain giving me an 
order and telling me I could get a pair of glasses, which 
would help me rest my eyes. 

Q. Wasn't that after you were injured down South? 
You remember that? A. I don’t believe it was after that. 
I can’t recall that. 

Q. Do you think you were wearing glasses when you 
were on the Army maneuvers down South? A. I don’t 
remember. 

Q. Who examined your eyes and prescribed the glasses, 
if anyone? A. I don’t know, sir. There are so many 
Army doctors there. 

82 Q. Were they prescribed in the Army? Now, 
think carefully. A. I don’t know whether they 
were prescribed or not. 

Q. Don’t you know— A. He handed me a piece of 
paper about the size of your hand and told me to go some¬ 
where there in the city, that I could get a discount on 
them. I believe the glasses cost seven dollars and some¬ 
thing. 

Q. Who gave you that piece of paper? An Army offi¬ 
cer? A. Yes, sir, an Army officer at the hospital. 

Q. Now, can you recall whether or not that was while 
you were in the hospital after the accident down South? 
A. I cannot recall that, sir. 

Q. When this gun exploded down South, just what 
happened? How were you holding the gun? Show the 
ladies and gentlemen of the jury just the position you were 
in, how close the gun was to you, and what happened? 
A. Well, 1 walked in the tent—of course, there was a 
whole gang of us going into the tent, and as 1 went to sit 
down to take the gun apart, I started to take the gun apart 
with my left hand, on account of I could not use my right 



43 


hand, not enough strength to pull out the trigger guard, 
and when you do that the barrel falls from the stock in 
connection with the new rifle, and I got a dizzy spell and 
went into a faint and the gun exploded and I wakes up in 
the hospital. 

83 Q. You are sure that you went into a faint? A. 
Yes, sir, I did. 

i # » f 


Q. Did you hear the explosion of the gun at all while 
you were in this faint? A. I don’t remember now 
whether I heard it or not. That has been several years ago. 

Q. But somebody told you afterwards that the gun had 
exploded—is that it? A. When I come to myself in the 
hospital and they was working on my hand, then I looked 
to see what had happened. 


9 * • • 


Si) Q. By the way, was your left hand injured in 
any way in the accident, in this accident at Natural 
Bridge? A. 1 don’t remember now whether my left hand 
was injured or not. 

Q. But you know your right hand was broken? 
A. Yes, sir. 

Q. And the Army doctors told you that after the X-ray? 
A. Yes, sir. 

Q. And the right hand was badly swollen after the ac¬ 
cident? At the time you arrived at the camp? A. That 
is right, and bandaged. 

8G Q. But your left hand was not swollen and was 
not broken? A. I don’t remember now, but I had 
pain in my left arm and I was in pain all over at that time, 
sir. 

Q. What portion of your right hand was broken! 
Where was the bone broken? A. The thumb. 
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Q. Right near the thumb, wasn’t it? A. Yes, sir. 

Q. Do you know that you claim in this complaint that 
it was your left carpal bone that was broken ? A. No, sir. 

Q. You did not know that? A. No, sir. 

Q. 1 think you answered that after the time you were 
at Fort Jay hospital, in May or June, 1937, up until the 
time you met this injury down South, you were never 
in an Army hospital again. That is correct, is it not? 
A. 1 beg your pardon. 

Q. You were not in an Army hospital again between 
May or June, 1937, and until the time that you were in¬ 
jured down South? A. I don’t remember, sir. 

f • • • 


88 Q. Did you ever have treatment, Mr. Isabelle, 
after you left the Army by any physician for the 
things that you have testified to here? A. I was in bed 
about a week or two weeks, and there was a doctor come 
up there and examined me and give me some medicine 
to take. 


• fit 


89 Q. Have you ever lost any time from work out 
at the Massillon State Hospital when you went there 

to work in 1940? A. I cannot recall that. I have lost 
a few days, T guess. I didn’t have nothing straining 

90 on me, winch wre laid down or take a rest or take 
a nap on any cottage I worked on there. 


Q. You w’ent to work in the fall of 1940 or the winter 
of 1941? A. 1 don’t remember. It was a short while 
after 1 got discharged. 
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91 Q. You got tills job right after you were dis¬ 
charged from the Army? A Shortly after that. 

* * # * 

Q. Can you give us the name of the doctor that you 
say examined you when you were in bed at out at Mas¬ 
sillon? A. Yes, sir. 

Q. What is his name? A. Dr. James. 

92 Q. Is he connected witli the hospital ? A. He is. 

Q. Under Dr. Hyde? A. Y’es, sir. 

Q. Did he treat you afterwards ? A. He give me some 
medicine—1 don’t know what it was—and left orders to 
take it, and I taken it as directed on the package. 

Q. What was he treating you for? A cold? A. 1 do 
not know, sir. 

Q. You do not know? A. No, sir. 

Q. How did you happen to go to bed? Did you com¬ 
plain of anything A. No. \ started to get up one morn¬ 
ing and got a dizzy spell and started to walk out. My wife 
put me back in bed. She said she would go get Dr. James, 
and she did. 
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93 Q. Outside of the Army doctors, the only man 
that ever treated you was this hospital doctor that 
you mentioned, at the State Hospital? A. That one doc¬ 
tor treated me, and I went to one doctor and he said for 
me to go have an examination made. 

Q. Did he tell you to go to have an examination made 
before you went to this doctor at the State Hospital? 
A. Y’es, sir, Dr. Underwood. 

Q. You went to Dr. Underwood first, and he told you 
to go to Dr. James and be examined? A. No, sir. I went 
to Dr. Underwood and he told me to go to Dr. Leckniter. 





Q. Did you go to Dr. Leekniter? A. 1 did. 

Q. What did he do ? A. He examined me. 

Q. Did he treat you in any way? A. No, sir, he did not. 
Q. What did he examine you for? A. He looked 
94 me all over; he must have been an hour and a half 
or two hours, and said it was impossible to be cured, 
or something like that, that it would be permanent. 

Q. What did you complain to the doctor about? These 
dizzy spells? A. Dizzy spells. 


• • • • 


9f) Q. This morning you answered your counsel by 
saying that you never had any mental trouble or 
disorder before 1936, before this accident. I am asking 
vou if vou claim now that vou have anv mental disorder 

y w y y 

or trouble? A. Yes, I have some. 

Q. You have? A. Yes. 

Q. You have had that since the accident? A. I 
96 have, yes, sir. 

Q. You had it in 1941 and 1942 ? A. I have had 
that all along, sir, ever since 1936. 

Q. And in 1944 you had it? In 1943 you had it? 
A. 1944 is not here. 

Q. 1943, I mean. A. Yes. 

Q. And you had it in September, 1943, when you got 
that driver’s permit, did you, that you have in your pocket? 
A. Sir, I was standing in line— 

Q. 1 was asking you, you had it then, did you? A. 1 
had it all along, sir. I am trying to tell you. I was stand¬ 
ing in line going to the place, and the girl reads this out 
to you, and she pushes it over and I signs my name, and 
another girl gives my license to me. 

Q. And you had it in 1941 and 1942, when you made 
out these applications? A. I did not make out my appli¬ 
cations. 
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Q. You signed that application? A. That is right. 
Q. You did not make it out? A. No. 

Q. But you swore to it? A. 1 did not hear her read 
an oath or anything. 

Q. You said that alter a certain time when you lirst 
got out of the Army, you got a car. Is that correct ? 

97 A. I don’t remember just how long it was alter 
that, sir. 

Q. But it was alter you got out o! the Army that you 
got a car? A. It was. 

Q. Then you gave up driving that car sometime after¬ 
wards because you said you got dizzy spells when you were 
driving? A. That is right. 

Q. Bid you have any accidents on account of dizzy 
spells? A. 1 run out of the road. 

Q. How many times? A. Well, I can remember one 
time. 

Q. How long ago was that? A. I don’t know. A short 
time alter 1 had that car. 

Q. That was a short time alter you got out of the 
Army? A. I cannot recall just when it was. 

Q. Did you immediately give up the running of the car ? 
A. 1 did. 

Because you felt that you were incompetent to oper¬ 
ate a car? A. That is right. 

Q. But from that time on you applied lor and got about 
three permits, didn’t you, to drive? A. Every year. I 
can take this down and turn it in and get a 1945 license. 

Q. But each time you had to make an applica- 

98 tion, sworn to just like Defendant’s Exhibits L 
and 2? A. 1 don’t know whether you have to do 

that or not All you have to do is to submit this (indi¬ 
cating). 


• • • • 
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99 Q. Did you make any attempt to get a deposition 
or take the testimony of those doctors out there 

at Massillon? A. No, sir. 

Q. Now, your wife and you lived on the grounds there 
until about four weeks ago ? .A That is right. 

Q. And, as I understand it, you could not sleep at 
nights sometimes? You would have trouble at night be¬ 
cause of your back and head? A. That is right. 

Q. And you cannot stoop over any further than you 
indicated? A. If 1 do, it hurts me. 

Q. And your wife knew about your fainting spells? 
A. Why, I suppose she does. She helped me put on my 
clothes sometimes. 

Q. And you could not put on your clothes without her 
help? A. Yes, there are times when I can put on 

100 my clothes myself. 

Q. Is your wife here? A. No, sir. 

Q. She is out in Massillon? A. Y’es, sir. 

• t • t 

Q. After the accident at Natural Bridge, you went to 
a hotel, didn’t you, or you were taken to a hotel? A. I 
don’t know where I was taken to. I was knocked un¬ 
conscious. I was hit on the head and the small part of 
the back. 

Q. And you were undressed? When you woke up in 
the morning, you were undressed and in bed? A. I can¬ 
not recall, sir. 

Q. But you can recall somebody sticking something 
in you arm. A. I can, yes, sir. 

Q. You cannot recall whether you put on your clothes 
or whether somebody else put them on? A. I don’t re¬ 
member nothing about no clothes except my clothes 

101 was slaughtered and torn and burned with acid. 
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Q. But you remember about sitting on some 
bench after being- carried there, and having your head 
over on some lady’s shoulder? A. Yes, sir, I do. 

Q. You remember being carried onto the bus and put 
on the back seat! A. Yes. 

Q. You don’t remember what happened on the bus after 
you were put on it? A. Xo, sir, 1 don’t know. 

Q. You remember being changed from one bus to an¬ 
other by people physically carrying you, or at least hold¬ 
ing you under the arm and dragging your feet along? 
A. Yes, sir. 

Q. And the same thing with reference to the soldiers 
that met you at Trenton? A. That is right. 

* * • # 


Q. 1 want to ask you again and see if you cannot re¬ 
fresh your recollection about the incident when you say 
you fainted at a theatre and the ambulance came from the 
fort to take you to the hospital. 

Xow, the accident happened in 1936. Was it dur- 
102 ing the time that you were going back and forth to 
the Army hospitals, in the early part of 1937, that this 
incident happened? A. I don’t remember, sir. I had 
two or three attacks in theatres and places, on the bus, 
and they would carry me to my company or carry me to 
the hospital. •Sometimes they would carry me to my com¬ 
pany and let me stay in bed for the rest of the day. 

Q. 1 am asking about the time that that Army hospital 
sent for you, sent the ambulance for you, the time you 
fainted in the theatre. It only happened once, didn’t it? 
A. It happened several times. 

Q. How long did you stay in the hospital? A. I don’t 
remember, sir, just how long. 

Q. Did you stay in there two or three months or two 
or three days? A. I don’t know whether it is two or 
three weeks or two or three months. 
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106 


Redirect Examination 


BY MR. BLANK: 




Q. Have you that application for the license? Now 
Mr. Isabelle, there is a question here that your 
107 attention has been directed to, on the two applica¬ 
tions. They are photostatic copies. One is 1941 and 
one is 1942. They are both at Massillon. That is so, is 
it not? A. Yes, sir. 

Q. And when you made this application, you say you 
signed your name. At that time, in 1941 and 1942, did you 
have part of your hand blown off? A. Yes, sir. 

Q. The question that Mr. Quinn has been asking you 
about, because you have been telling the jury about your 
symptoms in your head and the things that you complain 
about—there is a question in here that says, No. 10: 

‘‘Do you have any physical defects, mental disability or 
disease ? ’ ’ 

There is a “No” written in there. Will vou look at it? 
Is that your handwriting? A. No, sir, it is not. 

Q. And, on the 1941, is that your handwriting? A. 
No. 

Q. Now, when you were given that made out and signed 
your name, what hand did you use to sign your name with 
in front of this lady? A. The right hand. 

Q. Which one was used? The one that has the part 

blown off? 


• • • • 

108 Q. Did you hear her out loud ask any question 
that you understood about having a physical defect 
or a mental defect? A. No, sir. 
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Q. You understand, don't you, what a physical defect 
is? A. Yes, sir. 

109 Q. If you have a part of your hand blown away, 
that is a physical defect, isn’t it? A. Yes, sir. 

f • • • 

Q. Now, I would like to ask you, Mr. Isabelle, a little 
more again about the incident when vou sav vou were on 
maneuvers and this gun was handed to you, and I think 
His Honor asked you something about cocking the gun. 
Do you do something with that gun that you had been 
using there to clean that is equivalent to cocking a gun? 
Do you do something— A. Yes, you have to. 

Q. What did you do? What were you trying to do with 
that very gun? A. Take it apart. 

Q. Do you do something that is similar to cocking the 
old gun with this automatic? A. Yes. 

110 Q. Do you have to draw a cartridge thing down? 
A. It is a bolt manipulation; it has a straight bolt 

and you push it down and pull out the trigger. 

Q. Is that thing known as cocking a gun? Would you 
refer to it as such? A. Yes. 

Q. At the time that that happened, is that when you 
had the dizzy spell? A. Yes, sir. 

Q. Had you been getting them right along? A. I had. 
( t ). Did you ever in the Army, since the Greyhound bus 
accident at Natural Bridge, when it was overturned and 
demolished and you were injured—did you ever go back 
to real, regular duty as a soldier, ever? A. I don't re¬ 
member. 

Q. Did you ever march or do the regular work of a 
soldier? A. No, sir. 

Q. Were you always on some kind of light duty or 
special light duty ? A. I was. 

• t • • 
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111 Recross Examination 
BY MR. QUINN: 

Q. I understand your answer to your counsel’s ques¬ 
tion that refers to whether or not after this Natural Bridge 
accident you ever went back to your regular duties in the 
Army, to be “I don’t remember”? Is that your answer? 
A. I didn’t have no regular duty after this accident hap¬ 
pened. 

Q. A moment ago you said that you didn’t remember 
in answer to his question. What is the fact, that you don’t 
remember or did not do it? A. I don’t remember do¬ 
ing any regular duty. I tried it and I would get those faint¬ 
ing spells and they would turn me back. 

Q. And you told these Army doctors about these faint¬ 
ing spells? A. Yes, sir. 

Q. And you had them long before you went down South 
to Army maneuvers? A. Yes, sir. 

; Q. You told them that sometimes like a bolt out 

112 of a clear sky, you would faint, did you? A. \ 

would tell them that. 

Q. it happened in New York where you fainted on sev¬ 
eral occasions and they sent an ambulance for you? A. I 
still get them. 

Q. But that happened in New York, before you went 
South? A. Oh, yes, on several occasions. 


• • • • 


Thereupon— 

Doctor Marcus Neustaedter 

was produced as a witness on behalf of the plaintiff, and, 
after having been firyf duly sworn, was examined and testi¬ 
fied as follows: 
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113 Direct Examination 
BY MR. BLANK: 

Q. State your full name, please? A. Marcus Neu- 
staedter; 27 East 93rd Street, Borough of Manhattan, New 
York. 

Q. Doctor Xeustaedter, are you a duly licensed physi- 
cial and surgeon? A. I am, since 1896, graduating at 
Bellevue Hospital Medical College, New York City. 

Q. Doctor, after your graduation and your usual in- 
terneship, did you direct your attention to further studies 
and specialty in medicine? A. I did. For the first ten 
years, 1 did general work, general practice, and during that 
time 1 prepared myself for neurology and psychiatry, and 
went abroad, and 1 studied postgraduate studies in Berlin, 
Paris and Switzerland. 1 came back in 1906 and received 
the additional degree of Doctor of Philosophy and from 
that time 1 specialized in neurology and psychiatry, in 
nervous and mental diseases. 

Q. In the course of your work in nervous and mental 
diseases, have you been associated with various hospitals 
and institutions? A. 1 was. 

Q. Will you—A (interposing) I w^as neurolo- 

114 gist at Kings County Hospital in Brooklyn; neurol¬ 
ogist at the City Hospital; neurologist at the Belle¬ 
vue Hospital 10 years; and in the out-patient department, 
Bellevue Hospital; and several years in the Broad Street 
Hospital. 1 was lecturer in nervous diseases at the Belle¬ 
vue Hospital 14 years. I w*as clinical professor of neurol¬ 
ogy in the post-graduate part of the New York Police Clinic 
Medical School and Hospital. For eight years 1 was lec¬ 
turer, up to my age limit, at Hunter College, post-graduate 
course of the education department, in abnormal psychol¬ 
ogy. I was chief neurologist of the Neurological Hospital, 
Welfare Island, for 15 years, and president of the Board 
for 10 years. In the last 18 years I am active neuro-psv- 



chiatrist for the New York Cancer Institute, still on ac¬ 
tive duty, and member of the staff of Gotham College. 

During all these years I have done a great deal of re¬ 
search work in nervous and mental diseases. I have read 
many papers—one in Washington here and one up State, 
the Academy of Medicine, and published many articles on 
the subject, and a text-book on neurology in 1929. 

Q. This text-book on neurology that you wrote, is that 
used— A. (Interposing) It is accepted all over the 
United States and Canada. 

Q. Have you examined for the State of New York? A. 
You will find it in the Library here—Congressional. 
115 Q. Have you examined for the State of New York 
on lunacy commissions? A. Y'es. I was appointed 
examiner in lunacy 43 years ago by the Supreme Court of 
New York. 

Q. Have you continued all of these years serving on 
these lunacy commissions? A. Yes, I have examined 
cases for admission to insane asylums. 


• • • • 


Q. Doctor, will you tell us, when you saw this young 
man, Louis B. Isabelle, in February of 1937, what you did? 
A. I took a history of his case, and did a general physical 
nnd neurological examination, the 14th of February, 1937. 

Q. Tell us the history that you got in connection 
116 with your investigation. 
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THE WITNESS: While riding in a bus which turned 
over, he was thrown from the seat and struck his head and 
was rendered unconscious for six and a half hours, and 
regained consciousness and found himself in bed in a hotel, 
not knowing how he got there, but was seen by a physician 
about 6:30 A. M., who roused him from his unconsciousness 



and gave* him an injection in the right arm. 

Then breakfast was served but he could not eat. He took 
some liquid in a glass, after which he vomited. About 
117 7 A.M. he was helped into another bus and brought 

to Trenton, N.J., after a six-hour ride. During 
that ride in the bus he felt dizzy, had pain in the back and 
in the right hand. 

I pon his arrival at Trenton he was helped into a taxi 
and taken to a clothing store, where he procured a new suit 
of clothes to replace the torn uniform, and then was taken 
to the hospital at Camp Dix. 

lie sustained a severe brain concussion and acid burns 
over his left temple, and bled profusely; a hematoma or 
bump on the left scalp, the left parietal region, lacerated 
wound under the right eye-lid, bruises and contusions over 
the hips, both hips, the small of the back and the left shoul¬ 
der and thigh, and a fracture of the nasal bridge. 

During the two weeks in the hospital at Camp Dix, he 
had pain in the back and in the head and the left shoul¬ 
der. He did not sleep well, his appetite was poor, and he 
lost 10 pounds of his weight, having weighed 152 pounds 
before the accident, and on my scale 142 at that time. 

After two weeks he was discharged from the hospital, 
transferred to special light duty and did that for four 
weeks more because he could not participate in maneuvers. 

On the 18th of August, same year, transferred to Fort 
Wadsworth, where he was put on special duty. During this 
time he continually complained of pain in the head and back 
of the neck, and the left thigh, and was hospitalized 
1 i8 until January 30, 1937. 

He still complains, at that time when 1 saw him, 
of severe pain in the back and head. He had no use of his 
entire right side. There seems to be no pep in him—that 
is, the right arm and leg. 

Q. That was his statement to you? A. That was his 
statement to me. There is pain in the left shoulder. He 
is unable to grip tightly with the right hand. He is ex- 
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tremelv nervous and irritable and becomes weak after 
walking a slight distance. He still has pain in the carpal 
bones of the right hand, and when he stamps his foot on the 
ground he has pain in the right hip. 

The vision of the left eye is blurred. 

Previous history: In 1929 he fell off a bridge and landed 
in the water and swam to shore. He was hospitalized two 
days, and completely recovered without any after effects. 
He claimed no damages and received no remuneration ex¬ 
cept compensation for the loss of weight. 

The family history on both sides, father and mother, as 
to diabetes, cancer, tuberculosis, etc., entire negative. 


Physical Examination 

Q. This is what you made? A. Now I am telling you 
my objective findings. 

Q. Could you speak just a trifle louder? A. The 
blood pressure was 122 sistolic over 90 diastolic. 
119 Pulse 72, which is practically normal for a person of 
his age. The pupils were equal and regular; that is, 
both pupils were the same size, round. The right responded 
promptly to light, and the left poorly, with hippus. I put 
him in a dark room, in a shaded corner, and come near him 
on the side while he looks up with a flash light, when the 
pupil promptly contracts. In his case the right promptly 
contracts, the left slowly, and after contracting a little bit, 
it dilated again. 

Q. What do you mean, dilated again? A. After it 
contracted, it went back again. W'e call that a hippus. Then 
we test for accommodation, by letting him look at a finger. 
When normal the pupil contracts promptly. In his case, 
both contracted promptly on accommodation. 

Then I examined the eye-grounds— 

Q. WTiat do you mean? A. Let me talk to the jury 
as 1 talk to students. 
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The background of the eye we examined with an instru¬ 
ment called the ophthalmoscope. Looking into the eye, we 
see the blood vessels of the retina and the nerve head— 
optic nerve and nerve of the face. 

In his case 1 found that the right eye-ground was per- 
lectly normal. The blood vessels were normal. The nerve 
head was normal. We call the nerve head also a pillar or 
disc. The left shows a distinct moderate degree of 
120 swelling of the disc. In the left eye, the nerve head 
is moderately swollen. This was as a result either of 
an inflammatory process or of pressure behind the eye and 
the optic nerve. If I produce pressure on the arm for some 
time, the arm will swell. That is the same thing with the 
optic nerve. There must be some pressure there. 

Tlie visual fields are contracted more so on the left side. 
The visual fields have nothing at all to do with acuity of 
distance. Kvery individual is endowed by nature with a 
certain field of vision. We have an instrument, a pyro 
meter, by which we gauge that field of vision. Normally 
he should be 90 degrees outside and 60 above and below 
and about 60 inside, and in his case they were contracted 
to about one-third; and that same thing I have done on the 
last examination. All he can see is this (indicating), and 
he cannot see very well outside, as you and I can; they 
are contracted to about one-third of the normal field of 
vision. 

Now, 1 have examined him for vision for distance, for 
acuity. We have charts for that. Say that lie steps 20 
feet away from the chart and reads the lines. With the 
riidit eve he saw 20-20, which is normal. The left eve at 
that time, he was 20-40, about half normal. 

Then we examined the reflexes, a neurological examina¬ 
tion. For instance, I tap my knee, and my foot rises. We 
have superficial and deep reflexes, organic reflexes, 
and I spoke to you about the pupillary reflexes for 
light 
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All superficial and deep reflexes were present and active. 
They were exaggerated. I then tested his motor power— 

• • • • 


The; superficial and deep reflexes were active, which 
means exaggerated. 

The motor power was intact, excepting, so far as I could 
test it out, I found that at that time the grip of the right 
hand was rather diminished as compared with the left-hand 
grip. 

There was a marked left hemianaesthesia. That is a 
test for sensibility of touch. We tested both sides of the 
body, to compare, and on the left side he practically did 
not feel a pin prick or touch at all, on the entire left side 
of the body. We call that hemianaesthesia. 

There was a scar about one inch under the right eye-lid, 
and a callous formation over the right first carpal bone. 

The X-ray findings of his other conditions were reported 
as inconclusive. 

That is all. 

Q. Now, Doctor, did you come to any conclusion as 
to what he was suffering from? A. I did. 

Q. What was your conclusion? A. Our conclu- 
122 sion was that he sustained a severe brain concussion, 
resulting in severe brain injury beyond and within 
the left orbit behind the eye, which is pressing upon the 
left optic nerve, producing nerve swelling and limiting the 
field of vision in that eye to about one-third of the normal 
range. This condition is progessive and may render him 
eompletely blind in the left eye. 


• • • • 


122 In addition, he suffers as a result of that injury 
a traumatic psvcho-neurosis. 

Q. What is meant by traumetic psycho-neurosis? 
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A. That is a nervous condition entirely in the emotional 
sphere, not organic. 

Q. Xow. Doctor, you saw him in February of 1937—is 
that right? A. February 1st. 

Q. Did you examine him. Doctor, last week? A. 1 did. 

Q. Did you make comparison of your findings of his 
condition last week with his condition in February of 1937 ? 
A. I did. 

Q. Will you tell us what you examination consisted of 
last week, sir? A. The same as before. 

Q. In other words, everything that he went through in 
the February examination, physically, he did again? 
124 A. \ es. 

Q. Tell us your findings last week. A. This 
time he had a blood pressure of 132 over 90, very slow pulse 
of 60. Normal is 72. Pupils were equal, regular and re¬ 
sponded promptly to both light and accommodation. 

The right fundus is negative; there is nothing wrong 
there. The left fundus shows a temporal pallor of the disc. 
Xow. we divide the disc, the optic nerve head, into two 
parts, the part that belongs to the outer side of the tem¬ 
poral and the inner side, the inside, because the eye is just 
like concave mirrors. If the temporal half of the disc is 
pale, there is a damage to that nerve, optic nerve damage. 
The vision is 20-40 in both eyes. 

Q. How does that compare with the vision in February 
of 1937? A. He had at that time one at 20-20 and one 
at 20-40; not 20-40 in both. The scleral and gag reflexes 
are absent. When we touch the white of the eye with a 
biunt instrument or a piece of cotton, the normal indi¬ 
vidual blinks the eye, a defense mechanism, in his case 
he did not close, he did not react. When we put an object 
in back of the tongue, the individual usually gags. He did 
not gag. 

The reflexes in the upper extremities—that is, in the 
arms, both sides, were present, and in the lower extrem¬ 
ities this reflex was exaggerated. 
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125 1 In addition, he now had left ankle-clonus. When 
we test the normal individual, and you plug the 

dorsum of the foot, it holds tight. In his case it was shaky. 
This is abnormal, which should not be present. 

Now, testing out his skin all over the body for different 
types of sensibility, such as to pain, toucli and temperature, 
lie had irregular areas of hypesthesia all over the body. 

Q. Would you say that that is progressively better or 
progressively worse? A. I think it is just as bad as the 
first time. In these emotional cases, this is typical of 
psycho-neurosis, for one day you will find what I found in 
the first examination and two days later you will have 
what was found in the second examination. It is entirely 
an emotional sphere. 

I examined him for his motor power, that is, resisting, 
and I found that he has a distinct loss of motor power in 
the right arm and leg, including a central facial paralysis 
—you call that hemi-paresis, including central facial paral¬ 
ysis. 

Now you have seen him on the stand when lie showed 
his teeth. This side of the head was pronounced, and the 
other side was flat. We do have on involvement of 
part of the facial nerve below the face, as contrasted with 
facial paralysis that we see some time, where they cannot 
close an eye because of a bruise. He has the central facial 
on the right side together with the leg and arm. 

126 The sense of smell is unimpaired. The reason 
we test that is to distinguish between a hemotoma 

or a blood clot and a tumor of the brain. In brain tumors 
we have an impairment of the sense of sinell. He has 
not got that. 

In the visual field, I showed you that he was contracted 
to about one-third of the normal. 

My opinion is at present that he sustained a severe 
brain concussion, resulting in intercranial damage in the 
form of a subdural hematoma of the left hemisphere of 


the brain. The brain is enveloped in membranes, which 
we call meninges. One membrane which is contiguous to 
the skull is very tough, difficult to cut with a sharp instru¬ 
ment, and because of that we use the word “hard”— 
“Duras”—we call it duras. The other two meninges are 
soft. 

He has a blood clot over the hard covering of the brain 
on the inner side. We call that a subdural hematoma. 
That is in addition to his traumatic psycho-neurosis. Both 
conditions are permanent, and the only way some of these 
things are ameliorated—not all, but some—is by an oper¬ 
ation on the left base of the skull and get out that clot, 
if the damage to the brain is not too far gone. 

Q. Doctor, you came to the conclusion that now, in 1943. 
what is left of the previous damage and concussion, that 
is, of the original injury, is that there is now on the left 
side an organized blood clot? A. Yes, sir. In all 
127 probability, as time goes on, if they are not re¬ 
moved, they begin to deteriorate, and we get a cyst, 
and that expands, and that is what he has now—a cyst. 

Q. You say that that is, in your opinion, on the left 
side? A. On the left side of the brain. 

Q. And in the operation of the human brain, where 
there has been an injury on the left side of the brain, on 
what side does it usually manifest its interference and its 
damage ? A. On the right side. 

Q. And his facial paralysis, or hemiparesis, and the 
weakness of the leg and arm, are on what side ? A. Right 
side. 

Q. The left side around the area of the skull, above 
where you say in the brain there is this blood clot now, is 
there a scar there present today? A. Yes, he has a scar. 

Q. On that left side? A. About one inch long, I said. 
He showed it to the jury*. 

Q. It was demonstrated here, sir? A. Yes. 
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140 Q. Doctor, in your opinion, is his present con¬ 
dition the result of that accident? A. Yes. 

Q. Was his condition in February, 1937, the result of 
that accident, as you found it then ? A. Yes. 

Q. In your opinion, is it permanent? A. It is. 


142 Dr. Marcus Neustaedter 


the witness on the stand at the taking of adjournment 
yesterday, resumed the stand for— 


Cross Examination 


BY MR. QUINN: 

Q. Doctor, the report that you read from, dated Febru¬ 
ary 1st, 1937, contained a complete and accurate account 
of the history that was given to you and also a com- 
143 plete and accurate account of wdiat you observed on 
i your physical examination of this plaintiff? Is that 
correct? A. Yes, sir. 

Q. There wasn’t anything left out at all? A. As far 
as I am concerned there was not. 

Q. Now, he told you, the plaintiff, that he had sustained 
a severe brain concussion, didn’t he? A. He did not. 

Q. Well, now, isn't the history of the case on the first 
page of your report of your physical examination, and on 
the second page? A. Yes. 

Q. 1 And the lirst page of the report, the lirst paragraph, 
tells about the accident at Natural Bridge. He was thrown 
from his seat and was unconscious for six and a half hours. 



Then he found himself in a hotel, and so forth. Then the 
second was that breakfast was served, that he couldn’t 
eat it, and so on. Then he was put on another bus, taken 
to Trenton, New Jersey, after a six-hour ride, and then he 
was taken in a taxi to a store and procured a new suit of 
clothes. Then the next paragraph says he sustained a 
severe brain concussion, an acid burn over the left temple, 
and bled profusely. Of course, you didn’t see the bleeding.' 
A. I did not. 

Q. You had to depend on him for that? A. Yes, 

144 sir. 

Q. You didn’t see the acid burn? A. I did not. 
Q. You didn’t see any evidence of his ever having had 
an acid burn? A. No, sir. 

Q. Isn’t that coupled with his statement that he had 
a brain concussion? That is all in that paragraph, isn’t 
it? A. If you read it that way, probably so. 

Q. I am reading properly, am I not? A. It is there. 
Q. That is what he told you? A. Yes. 

Q. Then he had a lacerated wound under the right eye¬ 
lid? A. Yes. 

Q. Now, a lacerated wound is one in which the skin is 
torn, isn’t it? A. Yes. 

Q. One which is severe enough to leave a scar? A. 
Yes. 

Q. “Bruises and contusions over both hips—” He told 
you that? A. Yes. 

Q. “—the small of the back and the left shoulder and 
thigh, and a fracture of the nasal bridge, and of the 

145 right carpal bone near the thumb”? A. Yes. 

Q. Then he told you he was in the hospital two 
weeks at Camp Dix, didn’t he? A. It says so. He told 
me of that. 

Q. During which he didn’t sleep well, his appetite was 
poor, and he lost ten pounds of his weight, having weighed 
152 pounds before the accident “and now on my scale 142 
pounds.” 
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Then he tells you he was discharged from the hospital, 
transferred to light duty for four weeks because he 
couldn’t participate in the maneuvers. And on the 18th 
of August he was transferred to Fort Wadsworth, where 
he was put on special duty, and so on. 

Then he gave you a history that ne still, at the time of 
your examination, still complained of severe pain in the 
back and head, which awakens him frequently at night. 

Did you examine his back ? A. I did. 

Q. You didn’t find anything wrong with his back, did 
you ? 1 A. If it is not in there, I didn’t find anything. 

Q. Well, did you? A. If it is not in the physical find¬ 
ings. 

Q. Did you take X-rays? A. No. 

146 Q. Did you have any X-rays taken? A. No. I 
did not. 

Q. Well, Doctor, the reporter has your testimony of 
yesterday in this fashion: I don’t know whether you mis¬ 
understood me or I misunderstood you. After describing 
this marked hemianesthesia and so on, you said there was 
a scar about an inch under the right eyelid and a callus 
formation over the right first carpal bone. “X-ray findings 
of his other conditions were regarded as inconclusive.” 
A. That is right. 

Q. So there were X-rays taken? A. Yes, but I didn’t 
have any taken. 

Q. Well, who took them? A. I don’t know. I don’t 
remember who took them. 

Q. Did you see the report of the X-rays? A. I don’t 
know. I don't really remember. If I say they were incon¬ 
clusive, then probably I saw a report. 

Q. You know you saw it, don’t you? A. 1 don't. 1 
probably did, but I am not sure of that. 

Q. Now, then, on the physical examination—that was 
where you had made a complete physical examination of 
him? A. Yes. 
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Q. And you examined him on the basis principally of 
what he reported to you? A. No, sir. I examined 

147 him. I give my patient a general examination and 
put down my findings whether he reports to me or 

not. 

Q. And if he reported anything with reference to pain 
in the back or inability to bend or anything of that sort, 
you would have examined his back, would you not? A. 
I would examine everything anyway. 

Q. And if he told you that he received a wound to the 
left side of his head, you would have examined that spot, 
wouldn’t you? A. Certainly. 

Q. To see whether or not there was a scar remaining 
there, among other things? A. He didn’t say there was 
a scar. Yes. There was a scar there. That is right. 

Q. There was a scar there? A. Yes. I reported a 
scar. 

Q. On the left side? A. On the left side. 

Q. Now', what is a hematoma? A. A hematoma is a 
blood clot. 

Q. If 1 hit my hand and there is a knot raised but the 
skin is not broken, that is a hematoma, isn’t it? A. Yes. 

Q. Is it a bruised area? A. It is a blood clot. 

148 That doesn’t result in any scar, does it? A. No. 

Q. If the skin is not broken? A. No. 

Q. Let me call your attention to w'hat you found on your 
physical examination. ‘‘There is a scar of about one inch 
under the right eyelid, and a callous formation over the 
right, first carpal bone.” Now', there is no mention of a 
scar on the left side of his head at all. How' do you account 
for that? A. I might have omitted it. I know' there was 
a scar there. 

Q. You made a complete examination? A. Yes, but 
1 might have omitted it. There is no gainsaying that he 
had a scar there. 




Q. But you didn’t see that scar when you examined 
him ou February 1st, 1937? A. I didn’t see it. I may 
have omitted it. 

Q. You may have omitted it? A. Yes. 

• » * * 

Q. I Didn’t you tell us yesterday that it was on his left 
i eyelid? A. He pointed out yesterday something- 
149 1 here (indicating), on the left temporal region under 
the eyelid, and he had a scar there. 




* 




THE WITNESS: He still has a scar there. 

9 9 • • 

150 MR. BLANK: Will you come here and point to 
the rest of the jury the white line that you say is still 
there that you say you saw in 1937? 

THE WITNESS: Here (indicating with pencil). There 
is white and there is red. ft is pretty well healed. 




Q. Is there a scar on his left side now? A. He has 
a scar up here (indicating). 

Q. You don't see any around his eye? A. Yes. 

• • • • 


151 Q. You expressed the opinion on February first 
that the patient has sustained a severe brain con¬ 
cussion and as a result of it a severe brain injury beyond 
or within the left orbit. A. Yes, sir. 
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Q. That is around the left eye, isn’t it? A. Behind 
it. The orbit is behind the eyeball. 

Q. “which is pressing upon the left optic nerve, pro¬ 
ducing a serious defect in the form of a nerve swelling and 
a limited field of vision in that eye to about one third of 
the normal range.” That was the opinion you gave on that. 
A. That is what I found. 

MR. BLANK: Which report is that? 

MR. QUINN: February first, the first report, 1937. 

BY MR. QUINN: 

Q. You didn't see at that time where that man had any 
evidence of injury in this part of his head (indicating) 
where I am pointing? What do you call that? A. The 
temporal-parietal area. I did. I said that it was behind 
the orbit, which is the temporal-parietal area. 


• • • • 


Q. Then you stated that on examination of his 
102 eyes that he had a rating of 20-40 in his left eye. 

How much deficiency is that, Doctor? What percent¬ 
age? A. 1 should say, about sixty per cent deficiency. 

Q. About sixty per cent deficiency * A. Yes, 20-20 is 
normal. 

Q. Was it your opinion that that deficiency was due to 
this brain injury? A. In part, yes. 


• * « • 


162 Q. And you didn’t find any physical evidence 
of any blow that would have resulted in an injury 
to the brain? A. Yes. I did. 

Q. Where? A. He had—Why, the swelling of the 
optic nerve head, weakness in the right hand. 
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Q. i In the right hand? A. The motive power in tin- 
grip of the right hand was diminished. 

Q. He told you that he had broken his right hand, 
didn’t he? A. No. No. The carpal bone is not the 
right hand. 

Q. How is that? A. This is the carpal bone (indicat¬ 
ing). This is the hand (indicating). That wouldn’t match 
the weakness here (indicating). That wouldn’t make the 
weakness in this hand. That (indicating) is where we 
tested him. That (indicating) has nothing to do with 
that (indicating). 

Q. That right carpal bone is near the thumb bone, 
isn’t it? A. The carpal bone is not near the thumb. This 
(indicating) is the metacarpal bone. This (indicating) is 
the carpal. 

Q. That is not the carpal bone here (indicating) ! 
A. No. Here it is (indicating). 

163 Q. It is near the thumb, isn’t it? A. Yes. But 
that begins down here (indicating). It is not here 
(indicating). 

Q. But it is near the thumb, isn’t it? A. Yes. But 
that wouldn’t have anything to do with the motor power 
in the fingers at all. And the left hemi anesthesia with 
the history of the case showed to me that he had an injury 
in the—behind the orbit or in the orbit. 

0. Yesterdav, Doctor, vou told us that if a man had 
an injury in that left orbit, a brain injury— A. Behind 
the left orbit. 

Q. —at that situs, that the counter action would be on 
the right side. A. Yes. 

Q. And now yon say that—in February yon fonnd it 
on the left side. A. I didn’t find it. I found a lesion on 
the left side. Bnt the motor power loss was on the right 
side. Now, this examination justifies my opinion at that 
time, because he has practically a partial paralysis on the 
right side. 
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Q. Now, in your report— 

MR. BLANK: Which report? 

MR. QUINN: February first. 

Q. (continued)—you say, 4 ‘There is a marked left 
hemianesthesia.” A. That shows it. That has 

164 nothing to do with the reading there. That is a 
neurosis. This is the emotional sphere, because at 

the last examination he had irregular areas of anesthesia. 

You see, the motor power and the swelling of the optic 
nerve on the left side—that has to do with a lesion of the 
brain. But the hemianesthesia doesn’t necessarily appear 
on the other side. That is an entirely different thing. It 
is due to a disturbance of the brain cells as a result of 
that accident, which caused this emotional upset; and these 
emotional upsets are called psychoneuroses. You would 
have different sorts of effects, sensibility in different ways. 
Even sometimes on the same day two examinations have 
different readings. This is an entirely different thing. 

• • • • 

Q. If you found that the patient was telling you a 
falsehood about the things that he felt and exper- 

165 ienced from the time of the accident up until the 
time you examined him, you would not feel that 

you could base an opinion on what he told you, would you? 
A. I don’t base my opinion on what he told me altogether. 
I base my opinion on the physical findings and the objec¬ 
tive symptoms and signs that 1 see in connection with what 
he tells me. But I don’t base my opinion upon what he 
tells me. 

Q. What effect would it have on your opinion if you 
found that he never had a fracture of the nasal bridge. 
A. It wouldn’t make any. 
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Q. It wouldn’t make any? A. It wouldn’t make any. 

Q. And that he never had a fracture of the right carpal 
bone? A. It wouldn’t make any difference. 

Q. It wouldn’t make any difference? A. No. 

Q. i Now, Doctor, as I understand it, this man told you 
when you examined him on November 12th— A. May I 
have that report? 

(Mr. Quinn handed the witness a copy of his report of 
November 12, 1942.) 

Q. (continued)—that he got this job at the Massilon 
State Hospital in Ohio four days after he was discharged 
i from the Army in October, 1940; that “he still gets 
166 i dizzy spells, characterized by the feeling that things 
are moving around him, and unless he holds onto 
something, he would fall; lias frequent fainting spells and 
weakness while at home and at work, sometimes two or 
three times daily; blurred vision; constant headache; con¬ 
stant pains in the small of the back; weakness in the right 
hand; poor appetite; has lost a total of 15 pounds; and 
since that time, referring to the time of the accident, lie 
suffers from attacks of weakness, about once every four 
weeks, which necessitates his remaining in bed at home for 
one or two days. He told you that, didn’t he? A. I have 
got that in here; so he did. 

Q. If you found out that he wasn’t telling the truth 
about that, would that have any effect on your diagnosis? 
A. With regard to his feelings I personally—l based my 
diagnosis on the evidence that I find, on the hemiplegia 
lesion. That hemiplegia points to a distinct lesion on the 
left side of the brain in the motor area; and I don’t care 
about the rest of the things. The rest of the things may 
be true or may be not, but he has a lesion, because he has 
a hemiparalysis there. There is no getting away from 
that. 



71 


Q. Now, that lesion—does that necessarily have to be 
the result of trauma? A. Not at all. It could be from 
trauma. It could be as a result of something else. It could 
be as a result of a hundred different things. 

167 Q. What things, for example? A. Infection, an 
inflammatory condition, a degenerative condition of 

anything, the breaking of an artery. If he had no accident 
and was not unconscious, then I couldn’t say that that was 
the cause of it. 

Q. Suppose you found that the man was not uncon¬ 
scious tor six and a half hours; that his story about the 
trip from Natural Bridge to Trenton— A. That he met 
with no accident. Then I wouldn’t say that that had any¬ 
thing to do with the lesion. 

Q. That he had an accident, but didn’t have the in¬ 
juries that he told you he had. A. If he had an accident 
and he didn’t have hematoma and you mean he didn’t 
have, wasn’t unconscious, and all that thing is not true, 
then you couldn’t put it on the trauma. 

Q. When you refer to ‘‘hematoma” what are you re¬ 
ferring to? A. I didn’t say that. 

Q. If you didn’t say “hematoma” what did you say? 
A. Simply what we say swelling on the head. It is a 
blood clot. It is outside. That is on the scalp, as a result 
ol‘ contusion. 

Q. In order for that to affect the brain, that blow 
would have to be severe, wouldn’t it? A. That isn’t ne¬ 
cessary, because you have what we call thick skulls, 

168 that stand almost anything and thin skulls, where 
a little knock will produce trouble. You have these 

prize fighters, for instance. They certainly get knocked 
around, but they come out all right. Another man with a 
thin skull might get a little punch which, even without 
unconsciousness, will produce a lesion. I have seen that 
over and over again. 
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Q. It depends on where he was hit! A. In this cast* 
lie was hit on the left side and he has a right side par¬ 
alysis. 

Q. He told you he was hit on the left side. Suppose 
that alter the accident there wasn’t the slightest evidence 
of his being hit on the left side. What would you say 
then? 1 A. If he wasn’t hit on the left side and he wasn’t 
hit anywhere, if he wasn’t unconscious, then the whole 
story had nothing to do with that thing. 

Q. Where were you told he was bleeding profusely 
* from! A. Let me see. He bled profusely over the left 
temple, here (indicating). 

Q. What report is that in? A. Here it is (indicating). 

Q. February first? A. February first, on the second 
page. “He sustained a severe brain concussion, an acid 
burn over the left temple and bled profusely, a 
169 hematoma over the left parietal region.” That is 
the scalp. 

Q. If you found out that that was untrue, what effect 
would it have? A. Effect on what? 

Q. On your opinion as to whether this lesion took place 
at the time. A. Counsellor, I do not make a diagnosis 
on one or two things. I always get the entire picture. 
And I repeat that if he didn’t have a hematoma and he 
wasn’t hit on the right side and everything, then I would 
say that the condition was not due to that. 

Q. You said “wasn’t hit on the right side.” You 
mean “left side”? A. Left side. Excuse me. 

Q. Now, if he was hit on the left side and w'as hit 
severely enough so as to cause this lesion, wmuld it be 
noticeable three days after the accident, the area that was 
struck? A. Three days after the accident? 

Q. Yes. A. Certainly. 

Q. When he entered the hospital at Camp Dix three 
days after the accident, an examination of him there w'ouid 
have shown that? A. Yes. 
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Redirect Examination 


BY MR. BLANK: 

Q. Doctor, so we understand this point about the lesion 
in the brain that you have told this jury causes in this 
young man a partial paralysis on the right side: Now, the 
brain is of a softer substance than the skull, isn‘t it? 
A. Oh, yes. 

Q. And is it inside the skull in sort of a floating con¬ 
dition, with fluid around it? A. Partially, yes. 

Q. Is it unusual, sir, if a person gets in an overturned 
vehicle as it crashes through a fence and overturns and 
gets demolished, is it unusual in your investigation of ac¬ 
cidents and brain injuries, is it unusual, if the knock comes 
on the right side, that the injury to the brain in that way 
takes place on the left side? A. Oh, yes. That is contra- 
coup. 


• • • • 

Q. And ** contra-coup” means that a blow comes from 
one side of the skull and is deflected on the other side. 
That is, the brain hits the skull on the opposite side, and 
that is where the damage very frequently then takes place? 
A. Yes. 


• • • • 


172 Q. Is that a medical and neurological fact beyond 
any doubt in science, medical science—that a blow 

173 on the right side may produce the same damage to 
a brain as a direct blow on the left side? A. Yes. 

We call that contra-coup. 



Q. And that is a definitely accepted expression— 
“contra-coup”? A. Yes. In other words, a lesion to the 
brain that may produce a fracture on the left side. 

Q. In other words, a blow on the right side— 
A. —may produce a fracture on the other side. 

Q. —a fractured skull on the opposite side? A. Yes. 
Very often. 

Q. You very often find that? A. Yes. 

• • • • 


BY THE COURT: 

Q. Of course your diagnosis is based upon the truth 
of the patient’s history, isn’t it? A. Yes. 

BY MR. BLANK: 

Q. Now, Doctor, is it a medical fact, a scientific fact, 
a neurological fact amongst brain specialists, that 
174 in an accident in which a bus overturns and may 
become demolished, where there is no external evi¬ 
dence of injury on the scalp or skull, there is no abrasions, 
no cuts or wounds, no hematomas, anywhere on the skull, 
that you may have brain damage? A. Yes. 

MR. QUINN. I object to that. 

THE COURT: Overruled. I think that is a well- 
recognized fact. 

THE WITNESS: Yes. 

• • • • 

Q. Now, Doctor, when you say on the witness stand 
that there were objective findings which you as a scientist 
and as a neurologist depended on, what is meant by the 
words “objective findings” as distinguished from what 
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the patient tells you? A. Objective findings, or findings 
signs, that I see. 

BY THE COURT: 

Q. Visible to your own eye? A. Visible to my eye or 
visible to instruments employed. 

BY MR. BLANK: 

Q. And what are subjective findings? A. “Subjec¬ 
tive” means what the patient feels, like a headache. I don’t 
see the headache. 

Q. But you see with your own eyes a partial 
175 paralysis on the right side? A. Yes. And I could 
show it to the jury. 

Q. Do. you mean the man’s motor— A. —power 

Certainly. 

Q. —is impaired on the whole right side? A. Right. 

Q. You said, Doctor, in 1937, in February, that it was 
your opinion that his condition was progressive. A. Yes. 

177 • 

Q. Doctor, is it one of the cardinal symptoms of a 
brain injury that when you take a look in a dark organ 
like through this scientific instrument called the ophthal¬ 
moscope, and you look through the eye and see what is 
back of the eyeball so as to find out what is in the back of 
the eye on the optic nerve, and you find that there is a 
pupillar, an optic nerve involvement, is that not one of the 
cardinal, accepted signs of a brain injury? A. It is an 
accepted sign. Without any history, without anything else, 
it means that there is injury to the optic nerve. If the 
history shows that in addition he has other signs resulting 
from a blow, then that is certainly very great evidence, 
positive evidence, that there is a brain injury on that side. 
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• • • • 

180 i Q. Doctor, in connection with tlie brain injury 
has the rigidity of the neck a significance? A. A 
very significant sign, involving the meninges. A very im¬ 
portant sign. 

Q. By “the meninges’’ you mean the lining ol the 
brain! A. The coverings of the brain. 

MR. BLANK: That is all, Doctor. 


Re-Cross Examination 
BY MR. QUINN: 


• • • • 


182 Q. Would you consider that this, talking of what 
you found on February first, that this man’s condi¬ 
tion was slight after this blow if it was a contra-coup? 
A. Not slight. Judging from his condition at that time 
and the present condition, I feel that there was a very slow 
oozing over a period of months perhaps, such as might have 
been overlooked by any competent physician. 

Q. When did the oozing start? A. The oozing started 
right after the accident. 

183 Q. Right after the accident? A. Yes. 

Q. And the effect on the patient would be notice¬ 
able wouldn’t it, to any doctor ? A. Not necessarily. Not 
necessarily. 


• • • • 


184 Q. How do you distinguish between rigidity of 
i the neck and rigidity of the muscles? A. The dif¬ 
ference between rigidity of the neck and rigidity of the 
muscles is this: It depends on how you move your neck. A 
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rigid neck you can’t move in any direction. Usually I ask 
a patient, without trying to move it, I ask a patient to 
put his chin on his chest. If he can’t do it, that is 
185 rigidity of the neck. If it is muscular rigidity, he 
will simply be unable to move that particular mus¬ 
cle involved, not necessarily the neck. 


• • • • 


186 Louis E . Gross 

was produced as a witness on behalf of the plaintiff, and, 
having been first duly sworn, was examined and testified 
as follows: 


• • • • 


187 Q. Did you take an X-ray of Louis Isabelle? 
A. I did. 

Q. Some part of his body? A. I did. 

• • * • 

Q. Over what period of time have you taken X-rays of 
various parts of the human body, of the human spine? A. 
About twenty years. 

Q. Can you tell us in the twenty years to the best of 
your judgment about how many X-rays you have taken? 
A. Oh, many thousand. 

Q. Have you interpreted them? That is, have you 
stated what you found? A. I did. 

Q. Do you take X-rays for physicians in the District 
of Columbia? A. I do. 

188 Q. Will you tell us, please, for about approxi¬ 
mately how many physicians you take X-rays on and 

off? A. I can’t state the exact number, but I would say 
anywhere from one to fifty. 






THE WITNESS: l am an osteopathic physician, a 
chiropractor; and I specialize in roentgenological and 
osteological conditions of the human body. 


Q. 1 show you this X-ray plate and ask you if that is 
the X-ray that you took. A. Yes. 

189 MR. BLANK: I offer it in evidence. 


• • • • 


Q. What part of the human structure did you take? 
A. I took the lower extremities of the osteological struc¬ 
ture of the body. 

Q. What do you mean by that? Just what portions did 
you take? A. The lower lumbars, the sacrum, the ilium, 
and the coccyx. 
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191 Q. Now, at the time or just previous to taking 
this X-ray, Plaintiff’s Exhibit 3, did you see Plain¬ 
tiff’s Exhibit 1, the War Department records of certain 
hospitals of this plaintiff? A. Yes, I did. 

Q. In this exhibit was your attention called to a cause 
of admission on July 3, 1936, namely: “1, wound, con¬ 
tused, lumbar muscles, bilateral, moderately severe. 2, dis¬ 
location. partial, second segment of coccyx”? A. I did. 


* • • • 


192 


Q. I want you to tell the jury what your findings 
are on that plate, sir, directing your attention to 
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the lower lumbar region, the area of the coccyx, the sacrum, 
and the sacro-iliac joint, and the crest of the ilium. A. 
There seems to be a very definite scoliosis or rotation of 
the fifth lumbar. That is the last large bone in the human 
spine. It articulates with the sacrum and is tilting to the 
left. The intervertebral spaces, which are in here (indi¬ 
cating) seem to be narrower in this particular area (indi¬ 
cating), either through inflammation or due to some symp¬ 
toms. I don’t know whether that is due to injury or to 
some abrasion or an accident. 

BY THE COURT: 

Q. It could be due to arthritis? A. Yes, sir. 

Now, it also, since this fifth lumbar is tilted to the 
193 right, brings the sacrum over. It has brought the 
innominate bone or ilium to its present position. 

1 have taken two X-rays of this patient, thinking that 
perhaps he was not lying as straight and rigid as I wanted 
him to lie on the table; and it seems that the other has a 
fundus there. You can see a difference between the top 
of this ilium bone and the top of this (indicating). There 
is a deviation there and a difference between them of a half 
to three quarters of an inch. That means his whole spine 
is twisted to the left. 

Now, the sacrum and the coccyx seem to have encoun¬ 
tered quite a little inflammation, because the coccyx is prac¬ 
tically atrophied. 

BY MR. BLANK: 

Q. What do you mean by that? A. That is wearing 
off, wearing down by— 

Q. That is the coccyx? A. That is right. There 
seems to be a scoliosis in the last bone. 

Q. What do you mean by that? A. A twist in the 
last two segments of the coccyx. It looks from the X-ray, 
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although it takes a man who has taken this sort of radio¬ 
grams as well to determine that, but there is definite cal¬ 
cification between the sacrum and the coccyx. 

194 You can see the tilting here. Here there is only 
a slight shadow. The X-ray can’t be fooled. These 

(indicating) are distinctions which we call atrophies or the 
wearing down due to some disease or because of inflamma¬ 
tion for some reason or other. The sacrum in this area, 
which is this one here, is also deteriorated. 

You can see there that the coccyx slants to the left. This 
end over here seems to have a cementation or a fixation. 
That is usually due to disease or inflammation. It is due 
to a certain condition in that particular area, because ce¬ 
mentation of the bone or what we call ankylosis is where 
they can’t be moved. They are frozen. That is ankylosis. 
He has a definite ankylosis down here (indicating), be¬ 
tween the fifth lumbar and the ilium. 

L concluded that this patient cannot move his lower back. 
1 came to that conclusion after 1 took the X-rays to deter¬ 
mine why the X-ray showed as it did. [ took him into an¬ 
other room and I examined him, gave him an examination, 
and I found that he could not move his back at the articu¬ 
lation of the two bones due to the fact that there was ce 
mentation there. 

Q. Doctor, in this vertebra above there is clear spaces 
there? A. Yes. There are clear spaces up to here (in¬ 
dicating). There is something definite in here (indicating) 
and this (indicating) is clear. There is a little cal- 

195 cium deposit in here. This seems to be a little clear, 
but there is some deposit here. That is actually cal¬ 
cified. 

Q. Now, Doctor, you say that you have taken these 
X-rays over a period of twenty years? A. I specialize 
in them. 

Q. Now, this ankylosis or cementation that you see—is 
that where the vertebrae move or articulate with the sur¬ 
face? A. That is right. 




Q. In the coccyx itself you say there is a pathology or 
condition that is different from a normal coccyx that you 
expect to see ? A. There is. Absolutely. 

Q. Now, Doctor, assume that Louis Isabelle was in an 
automobile accident in a bus that overturned on June 30, 
1936; and, when taken in the hospital, an army hospital, on 
July 3, 1936, they found a dislocation of the coccyx; in 
other words, that the trauma or the injuries that this man 
suffered were severe enough to dislocate the coccyx; and 
assume further that by manipulation they effected a relo¬ 
cation of the coccyx or a reduction. Doctor, looking at this 
picture now and at this coccyx and also the spine, would 
that accident in your opinion be a sufficient cause of this 
person’s condition? A. Oh, yes. Surely. 

Q. In your opinion if a blow or injury is severe 

196 enough to sublux or dislocate his coccyx or the lower 
spine, is that a severe blow? A. It certainly is. 

Q. A severe injury? A. Very. 

Q. In your experience with these injuries of that char¬ 
acter, in the coccyx at the second segment, if he had on July 
3, 1936, received sufficient to produce an inflammation, that 
would affect the secrum and then on to the lumbar verte¬ 
brae? A. Yes. There would have to be some injury 
there in order to do that. 

Q. In other words, if the injury on July 3rd was severe 
enough to sublux or dislocate the coccyx, would that in 
your opinion be sufficient to cause the inflammatory pro¬ 
cesses that you now see in the sacrum and the lower fourth 
and fifth vertebrae? A. It would. 

Q. Is that common in injuries of that sort? A. Very. 

Q. Now, Doctor, you spoke of this shifting of the pelvis, 
where the pelvis has become asymmetrical or out of kilter. 
Did you stand Mr. Isabelle up and see that with the naked 
eye that he has an out-of-kilter spine? A. I did, and I 
measured him too. 

197 Q. Can you see it today if he takes his coat off 
and stands up? A. Yes. 
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Q. That he is out of kilter? A. Definitely. 

Q. Let me ask you this: This condition, having com¬ 
menced in July of 1936 and having progressed to the point 
where you saw it, now, on your present X-ray, taken tin- 
other day, can you say that it is of a permanent character? 
A. I would say it is permanent. 

MR. BLANK: That is all. You may examine. 


Cross Examination 


« • • • 


202 Q. Where do you find any trouble with the coc¬ 
cyx? A. Well, there is trouble right here (indicat¬ 
ing). 

Q. Up where this shadow is? A. There is deteriora¬ 
tion right here, dislocation right here, or what we call a 
sublaxation. 


• tit 


203 Q. How is it affected? A. They are atrophied 
there. 

Q. By “atrophied” you mean what? A. Wearing off. 
Q. Wearing off? A. Yes. 

• » • • 

204 Q. And that atrophy can be caused by any num¬ 
ber of things? A. Yes. 

Q. Infection? A. Well, there is hardly a case that 1 
know of where there is an infection of the coccyx unless 
it is a trauma. 

Q. What other things could it be caused by besides 
trauma? A. I don’t think there is anything can happen 
to the coccyx except by trauma. 
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• • • • 


205 Q. Will you point out those areas that you say 
are affected here? A. It begins practically from 

206 here. But these two areas were affected. This is 
the third vertebra. 

Q. What is the effect? What did you say the effect was? 
A. Scoliosis. 


A. (continued) A scoliosis of the vertebra. Tilted to 
the left. 


Q. Isn’t it a fact that a scoliosis doesn’t come from 
trauma, but it is a result of a development from disease or 
some people are born with it or in early age or in youth they 
acquire it from posture and so forth: it gradually develops? 
A. That all comes from trauma. 

• • • • 


207 Q. What is there about the intervertebral discs, 
the spaces between the vertebrae, that indicates any 
disease or injury? A. There seems to be a pathology. 

Q. What do you mean by that? A. A disease. 

Q. Is there a bony structure, a formation of bone? A. 
The cartilage between two vertebrae, where there is a 
cartilage between two vertebrae, it is sort of a soft disc. 
That is Nature’s provision so there would bo no shock 
when a person jumps or walks. 

Q. Like a shock absorber, isn’t it? A. Yes. And 
there seems to be a lesser area exposed here. Due to a 
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lymphatic condition, which is a pathological condition, that 
area becomes degenerated. 

Q. What is the substance? Isn’t it a callus formation, 
where Nature turns it into additional bone? A. No. It is 
just a—You mean the substance or what? 

208 Q. What is the substance that is in there in those 
intervertebral discs? A. Calcification. 

Q. Calcification 1 A. Yes. 

Q. Is that due to arthritis? A. No. 

Q.; What is it due to? A. It is due to injury. 

• • • • 


210 Redirect Examination 


Q. Doctor, just one moment. Suppose the trauma takes 
place in a general overturning of a bus going down an 
embankment, could the vertebrae, not only the vertebrae 
of the lower spine, be sufficiently traumatized to set up 
inflammation without breaking the vertebrae? A. Defi¬ 
nitely. 


214 Whereupon— 


Dr. Julius D. Willis 


was produced as a witness on behalf of the plaintiff, and, 
having been first duly sworn, was examined and testified 
as follows: 
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Direct Examination 

15Y MR. BLANK: 

Q. Doctor, on June 30, 1936, you were the doctor for 
the Greyhound bus line? A. Yes, sir. 

Q. You had been the doctor for the Greyhound Lines 
for how long back there before 1936? A. Three years 
and possibly four. I don’t remember the exact date. Now 
it has been about ten years. 


• • • • 

215 Q. You remember examining this plaintiff after 
this accident of June 30, 1936, don’t you? A. Yes, 
sir. 

Q. Would you say you examined him within a few hours 
of the accident? A. Yes, sir. 

Q. When you examined him did you find an abrasion 
of the right temporal region and a cut over the right eye? 
A. I did. 

Q. Did you find upon examining him that he had stiff¬ 
ness of the neck? A. He did. 

Q. Just yes or no. A. He had soreness. 

Q. Did he have stiffness? A. Very little. He could 
bend it. He had soreness. 

Q. And did he have stiffness? A. You always have 
some stiffness with soreness. 

• • t • 


216 Q. Was it over the right temple? A. Right 
temporal region, sir. 

Q. From the nature of it was it your opinion at that 
time that the injury that you saw and observed was of a 
sufficient nature that in your opinion it would be a perma- 
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nent scar there? A. 1 did not think it was. It was only 
about one inch in length. I didn’t think it was sufficient. 


218 Q. Doctor, this injury to the right temporal 
region—where was that? Show the jury. A. Right 

here (indicating). In the eye; just above the eye; right 
in this region (indicating). 

Q. Was it above the eye? Did it run above the eye? 
A. L am pointing (indicating). Well, an inch, right here 
(indicating). 

Q. An inch ? A. That is right 

Q. Did the cut extend, when it extended down, 

219 was it above the eye? A. Not that abrasion. 

Q. Not that abrasion? A. No, sir. 

Q. Now, there is a difference between an abrasion and 
a cut, isn’t there? A. Yes, sir. 

Q. An abrasion is one thing and a cut is another? 
Right? A. A slight difference. 

Q. He had what over the right temple? A. He had 
an abrasion, a roughening of the skin. 

Q. And what did you lind over the eye? A. A cut. 
A definite cut. 

Q. And you say those were two different places? Is 
that right? A. That is correct. 

Q. Now, how much of an abrasion was there over the 
right temple? A. I told you a minute ago. 

Q. 1 don’t mean in length. Did it break through the 
skin? A. It did not. 

Qj In an abrasion isn’t the skin broken? A. The sur¬ 
face of the skin is broken. 

MR. BLANK: That is all. 


MR. QUINN: That is all for the time being. 
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i • • • 


220 Whereupon— 


Dr. Julius D. Willis 

was produced as a witness on behalf of the defendant, and, 
having been previously duly sworn, was examined and 
testified as follows: 


Direct Examination 


BY MR. QUINN: 

Q. Doctor, you gave your full name. You are a practic¬ 
ing physician of Roanoke, Virginia, are you not? A. Yes, 
sir. 

Q. And how long have you been practicing medicine 
there? A. Since 1912. 

Q. And your practice has been general, has it? A. 
Yes. 


• • • « 


221 Q. Now, on the morning after this accident did 
you receive a call to go to see any persons who were 
injured in the accident? A. Yes, sir. 

Q. Whom did you receive the call from? A. The dis¬ 
patcher for the Atlantic Greyhound Lines. 

Q. What is his name? A. S. D. Hampden. 

Q. Approximately what time did you get over to 
Natural Bridge? A. Something after one o’clock on the 
morning of July 1st. 
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Q. One in the morning? A. Yes, sir. 

Q. Now, did you go first to the hotel, where the passen¬ 
gers on the bus had been taken ? A. Yes, sir. 

222 Q. Can you give us any idea what time that morn¬ 
ing vou first saw Mr. Isabelle? A. It was between 
two and three in the morning of July 1st. 

Q. Was he in a room in the hotel? A. Yes. 

Q. In bed? A. Yes. 

Q. Was lie asleep or awake? A. He was in a— 

Q. 1 Just tell us, was he asleep or awake at the time you 
came in? A. He was in a quiet state. I can’t definitely 
say whether lie was asleep, because he was not entirely 
asleep while I was there. I don’t know how to answer that 
exactly. 

Q. Then did you come back to see him later? A. Yes. 

Q. What time of the morning did you see him? A. I 
saw him at rather frequent intervals. I made repeated 
tours through the hospital, 1 mean, the hotel, and saw the 
various injured throughout the night and early morning; 

I mean, the remainder of the night and the early morning. 

Q. 1 Did there finally come a time when you made an 
examination of Mr. Isabelle? A. Yes. 

22J i Q. About what time of the morning was that? 
A. That was between two and three in the morn- 

ing. 

Q. Did you make a complete examination at that time 
or did you make another examination later? A. I made 
another later. 1 made as complete as possible at that time. 

Q. Was lie lying in bed when you made the first exami¬ 
nation? A. Yes. 

Q. What did you observe as to any injuries that he 
had at that time? A. At that time he had this abrasion 
referred to in the right temporal region. He had this cut 
over the right eye. He had soreness of the back of the 
neck muscle area and back of the right shoulder. He had 
some scraping, or abrasions, as you call them, of the back 





of the right hip and over the lower lumbar region. They 
were not extensive except over the hip, toward the point 
of the hip. 

Q. By “scraping” do you mean something like brush 
burns? A. That is right. 

Q. By the way, had any other doctor seen him before 
you arrived there? A. Yes. A local physician there, Dr. 
Lord, had done what he could taking care of the number 
of injured people, and he had treated this man be- 
224 fore. 

Q. Was there any indication of his having treated 
him when you arrived ? Was it bandaged or anything else ? 
A. Yes. 

Q. What was on his head here (indicating) ? A. He 
had a little gauze bandage over this cut on his eye. 

Q. By “gauze bandage on his eye” what do you mean? 
Do you mean sort of a pack? A. That is right. 

Q. Did he have anything tied around his head? A. 
Just fastened with adhesive tape. 

Q. That was over the eye? A. That is right 

Q. Was there anything in this right temporal region 
that you spoke of, where the abrasion was, or was that in 
the bandage? A. That was not covered by the bandage. 

Q. It was not? A. No. 

Q. Where is Dr. Lord now? A. I am sorry to say he 
is dead. 

Q. Then, later on in the morning, you came back, and 
did you make another examination of this man? A. Yes. 

Q. About what time was that? A. The last 
22o examination 1 made and the complete one as well as 
I could was made at about ten thirty in the morning. 

Q. And what examination did you make and what tests, 
if any, did you put him through? A. 1 had him get out 
of bed, bend his body forward and backward and laterally, 
stoop so lie could touch the floor with his fingers, and raise 
his knees up one at a time; and he could do all of those 
things. 
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Q. 1 Did he make any complaint at that time of any pains 
A. General soreness, of course. 

Q. Where was that? A. Well, his body would be sore 
after an injury of that kind, generally. 

Q. He did bend down to the floor, did he? A. Yes. 

Q. By the way, at that time, ten thirty, was he perfectly 
conscious? A. Perfectly conscious. Perfectly normal in 
his mental capacity. 

Q. Wide awake? A. Wide awake. 

Q. Did you find anything. Doctor, at all wrong with his 
hands, his right hand or left hand? A. There was no 
evidence of injury to either. 

Q. At that last examination, Doctor, after he had 
226 gotten out of bed and put him through these tests, 
did you see him do anything with reference to his 
clothes before you left the room? A. Yes. As I was 
getting ready to leave he had begun dressing immediately, 
put on his trousers; and he was in the act of dressing 
when 1 went out. 

Q. Did anyone assist him in putting on his trousers? 
A. Not while I was in the room. 

MR. QUINN: Now, if your Honor please, 1 want to 
ask a question, and probably 1 should request the jury to 
he excused. 

THE COURT: You know what my ruling is on that. 
Try to phrase your question so that it won’t— 

MR. QUINN: I wanted to give your Honor a chance 
to change your mind. 

THE COURT: 1 won’t do that 


BY MR. QUINN: 

Q. Doctor, let me ask you this: Without stating what 
he did with reference to the nature of the paper or any¬ 
thing else, did you see him that morning write his name? 
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MR. BLANK: I object to that as being incompetent, 
irrelevant, and immaterial and upon the ground that it is 
a breach of your Honor’s ruling. 

THE COURT: Overruled. 


BY MR. QUINN: 


Q. Did you see him write his name? A. I did. 
227 Q. Did anyone help him write his name or did 
he write it by himself. A. He wrote it alone, by 
himself. 


• • • * 


Cross Examination 


BY MR. BLANK: 


• • • • 


Q. Then you said that you made various trips around 
that hotel; is that right? A. That is correct. 

Q. And that was due to the fact that you as a doctor 
for the Greyhound were making examinations and looking 
at other people who were injured; is that right ? A. 
228 It is because 1 was called for an accident. I had a 
responsibility to see that people were properly cared 

for. 

Q. I know. We have gotten over the responsibility. We 
have gotten past the request by the Greyhound. I mean, 
it wasn’t an unusual request, was it? You had done it be¬ 
fore for them, hadn’t you? A. Of course. 

Q. For years? A. Several years. 

• • • • 
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230 Q. Now, you said to this jury that at ten thirty 
in the morning, when you examined Mr. Isabelle. 

he was perfectly conscious: is that right? A. That is 
correct. 

Q. When you lirst observed him about two or three in 
the morning he wasn't perfectly conscious then, was he? 
Yes or no. A. No. He was not. 

Q. Now, you said that there was soreness in the muscle 
area when Mr. Quinn was examining you, didn't 

231 you ? A. I said, at the back of the neck and behind 
the right shoulder. 

Q. Now, in addition to being sore, it was stiff, wasn't 
it—his neck? A. I said there is always some stiffness 
with soreness. 

Q. Well, you found stiffness, didn't you? A. Stiff¬ 
ness and soreness. 

Q. And you found an injury over the sacral and lower 
lumbar region, didn't you? A. That is correct. 

Q. And where you found the injury over the sacral and 
lower lumbar region-the lower lumbar region is the place 
where Dr. Gross pointed out that there has been an in¬ 
jury to the space between the fourth and fifth lumbar 
vertebrae—isn't that true—that is, the lower lumbar? 
A. The lower lumbar runs three or four segments of llie 
vertebrae. 

Q. Of the vertebrae? A. Yes. Resting on the sacrum. 
Q. Yes. And that is the region that this Dr. Grosf. 
pointed out on this X-ray where there is a tilt? Isn't that 
true? A. I don't know. I didn’t— 

Q. Weren't you in court? A. I was, but I wasn't 
close enough to be sure where he was pointing. 

232 1 Q. Where you found the scraping over the sacral 

area, that is lower down in the sacrum, which is be¬ 
low the fourth and fifth lumbar vertebrae? Isn’t that true? 
A. Immediately down on the fourth and fifth vertebrae. 
Q. You found brush burns there? A. That is correct. 
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Q. And you examined them thoroughly? A. I did. 

Q. And you had around that time for years examined 
people with sacral injuries, hadn’t you? A. Yes. 

Q. And injuries to the coccyx, hadn’t you? A. Yes. 

Q. You didn’t find any subluxation or dislocation of his 
coccyx that morning, did you ? A. I did not. 

Q. And you made a through examination? A. There 
was nothing to indicate an injury in that region. 

Q. You said you made a through examination. A. As 
through as I could under the circumstances and in view 
of the complaints of individuals. 

Q. You say that he walked up and down? Right? A. 
He got up out of bed and walked in the room. 

Q. Now, I call your attention to this exhibit, 
233 Plaintiff's Exhibit 1, and I ask you to please listen 
to this excerpt from the record of the Army hospital: 
“C. July 3, 193G. Condition on admission, severe pain and 
loss of function of both thighs.” Now, does that refresh 
your recollection that this young man had lost the function 
of both thighs and could not walk around the room? 

MR. QUINN: How can that possibly refresh his recol¬ 
lection ? 

THE COURT: I don’t know. 

MR. QUINN: I object to it. 

BY MR. BLANK: 

Q. You saw this record, didn’t you? You have seen it? 
A. Not the one you have. 

Q. You have seen copies of it? A. I have seen copies. 

Q. Does that refresh your recollection? 

MR. QUINN: Furthermore, I make the further ob¬ 
jection that he is not reading from the Army record of 
July 3rd, at the time the man was admitted; but he is read- 
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ing an interpretation tiiat lie puts on a part of a later 
record over seven months atter the first. 

MR. BLANK: Your Honor, 1 am reading from this 
exhibit. May I show it to the jury? 

THE COURT: Not right now. 

MR. BLANK: May I say that I am reading exactly 
from what this says. 

234 THE COURT: What report is that? 

MR. BLANK: January 4, 1937. 

THE COURT: What does it purport to be? 

MR. BLANK: I will give your Honor the entire record. 

THE COURT: I don’t want the entire record. 

MR. BLANK: ll purports to give a diagnosis on the 
first page. 

THE COURT: Is that some physical diagnosis in the 
hospital or is it a statement made by the plaintiff ? 

MR. BLANK: It doesn’t refer to a statement made by 
the plaintiff. It says: “Condition on admission”— 

MR. QUINN: It refers, if the Court please—and 1 
submit that counsel ought to know better than to make the 
assertion that it refers to something on the admission—it 
refers to the soldier’s statement. 

MR. BLANK: I beg your Honor’s pardon. 

MR. QUINN: It refers back then to the old Camp Dix 
record, and he has got the Camp Dix record right before 
that, where the doctors give his condition on admission; 
and it has no reference to what he has read. 

THE COURT: Let me see the record. 
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MR. BLANK: That is Mr. Quinn’s interpretation. It 
says here—that has nothing to do with this soldier’s state¬ 
ment, because it is entirely detached from it. It has a 
different numeral entirely. It has registry number 

235 820, meaning a registered article or something. 
Here it says nothing about a soldier’s statement. 

It says: “C. July 3, 1936. Condition on admission.” That 
doesn't say a statement of anybody of his condition. It 
says his condition on admission. 

THE COURT: What do you think of this here (in¬ 
dicating) ? 

MR. QUINN: This “soldier’s statement” here refers 
to his old Camp Dix “Soldier’s statement.” Then you 
have “C” afterward. You will find on the other record 
where they do the same. Here is the Camp Dix record, and 
there is the cause of admission. There is the doctor’s note. 
There is nothing with reference to that at all. 

MR. BLANK: Your Honor, unfortunately I can’t get 
any more records than the War Department will issue. 
That is what is there—“Condition on admission.” 

THE COURT: All right, gentlemen, I am ready to 
rule on it. 

The Court rules that the paragraph marked “C” in 
parentheses refers back to Number 13 on the first page of 
the particular card in question concerning the admission 
of the plaintiff in Fort Wadsworth hospital on January 
3, 1937, which in turn refers to paragraph C, as paragraphs 
A and B are referred to in paragraphs 1 and 2 on the 
first page; and that the words contained in paragraph C, 
which are, “July 3, 1936. Condition on Admission, severe 
pain and loss of function of both thighs,” refer to the 
soldier’s statement. This is further borne out by 

236 the admission card dated February 24, 1937, where 
the plaintiff was admitted in the same hospital at 

Camp Wadsworth. A separate paragraph at the end of the 
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document, which is identified on this card as paragraph 9, 
refers back to the same paragraph number 13, “Cause of 
Admission," which in turn refers to paragraph A; and in 
the paragraph 9 at the last of the report there are incorpo¬ 
rated the words “Soldier’s statement,” which contains 
practically the same statements as are contained in the 
admission card of January 3, 1937. 

BY MR. BLANK: 

Q. Well, Doctor, did a reading of all of the records 
and those parts of the record which refer to his loss of 
function of his thighs—does that refresh your recollection 
that this Mr. Isabelle never walked around in the room 
in that hospital ? A. He did walk around that room, as 
I said previously. 

Q.; It doesn't refresh your recollection that he was in 
no condition to, does it? A. He did walk around that 
room, as I said before. 

BY THE COURT: 

Q. Does that refresh your recollection? You say you 
don’t have any such recollection that he couldn’t walk? 

MR. BLANK: He doesn’t have any. 

A. 1 do not have any recollection that he couldn’t walk 
on that morning. 

237 Q. On the other hand, you have a definite recol¬ 
lection that he did walk? A. That is correct. 

BY MR. BLANK: 

Q. | Does the reading of the records by you, the ones that 
you read, and the diagnosis on admission that this man’s 
coccyx, part of it, was dislocated, does that refresh your 
recollection that on the morning of July first it had been 
dislocated when you examined him? A. When you have 
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a general area of soreness, a little spot might not be singled 
out by a complainant for the coccyx dislocation which is 
referred to. It is very easy on the preliminary examination 
not to detect it, because after a few days soreness will 
gradually— 

Q. He did have a dislocation? A. I say, if he had it. 

Q. But you don’t know whether he had it? A. No. 

Q. You didn’t find it? A. I did not. 

Q. You only made one examination of this man, that 
is, from the period of two o’clock or two thirty in the morn¬ 
ing down to ten thirty that morning? Is that right? A. 
That is correct. 

MR. BLANK: That is all. 

238 Redirect Examination 

BY MR. QUINN: 

Q. You made the first examination around two or three 
o’clock and the second and complete examination at ten 
thirty? A. Yes. 

Q. You were asked on cross-examination if this man 
was conscious when you saw him at two or three o’clock 
in the morning, and you said “No.” What did you mean 
by that? A. I mean he was intoxicated. 

Q. Did you have a talk with him later on as to what 
had happened, either that time that you talk about or later 
on in the morning, as to what liad happened after the 
accident? A. With regard to what? 

Q. With regard to the intoxication. A. He said he 
had taken a drink at Roanoke and after the accident he 
bad taken additional drinks of liquor. 

BY THE COURT: 

Q. After the accident? A. After the accident. 
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BY MR. QUINN: 

Q. Until lu* got intoxicated? A. That is correct. 

Q. In the morning at ten thirty, when you examined 
him later on, was he thoroughly sober then ? A. Yes. 
Completely sober. 

Q. I think you stated that there was nothing 
239 wrong with his right hand? A. Nothing dis¬ 
covered. 

BY THE COURT: 

Q. When you say he was intoxicated do you mean he 
was in a stupor, unconscious? A. He could be aroused, 
but he didn't seem to want to move around. As the night 
progressed he got a little better idea, he felt better, a little 
more comprehension. By ten thirty in the morning he was 
thoroughly all right in that way. He talked along about 
everything with me. 


a 




II e-Cross Exami nut to u 


BY MR. BLANK: 

Q. Doctor, why didn’t you tell this jury on direct ex¬ 
amination and on cross examination when you were asked 
about your findings, why didn’t you tell this jury that 
when you examined him he was so drunk that he was in 
a stupor? Tell this jury why. A. For one reason. You 
object to my voicing anything except answers to your 
direct questions, and I didn’t know whether I was entitled 
to do that. 

Q. There wasn’t any question of that when Mr. Quinn 
was questioning you, was there? A. He questioned me 
first. 
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Q. I mean, after that I only questioned you about the 
injuries that he received? A. You also asked me 

240 about his condition. 

Q. Did I ? A. You did. 

Q. When I asked you about his condition you didn't 
tell me that he was in a drunken stupor, did you ? A. You 
didn’t ask me. 

Q. I didn’t ask you? A. No. 

Q. Mr. Quinn asked you his condition at two thirty, 
didn’t he? Didn’t he? A. Yes. 

Q. You didn’t say he was in a drunken stupor to this 
jury then, did you? Did you? A. No. Wait a minute. 
Ask me that again, please. 

Q. I say, when Mr. Quinn asked you what his condition 
was at two thirty in the morning you didn’t tell this jury 
that you found him in a drunken stupor, did you? A. He 
didn’t put his words just that way; didn’t ask me that 
specific question. 

Q. Didn’t he ask you his condition and didn’t you say 
to this jury he was in a quiet state in bed? A. Please 
read the original question. 

Q. Do you want that question read to you? A. That 
Mr. Quinn asked. 

THE COURT: Yes; he said he was in a quiet state; 
but I don’t know just what the question was. 

241 MR. BLANK: May we get the question? 

MR. QUINN: I asked if he was awake or asleep. 
THE WITNESS: That is right. 

MR. QUINN: He said he was in a quiet state. 

THE COURT: I think that is what it was. 
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BY MR. BLANK: 

Q. Tell me this. Doctor: You say that this young man 
at ten thirty in the morning told you as follows: At Roa¬ 
noke, Virginia, he had a drink. Is that right? A. 1 don’t 
recall 'whether it was ten thirty in the morning, but he 
told me at some time. I can’t remember what time. 

Q. Sometime that morning? A. Sometime that morn¬ 
ing. 

Q. He told yon that at Roanoke he had a drink? 
A. That is correct. 

• • • • 

Q. I am sorry. What time did you get to Natural 
Bridge, Virginia? A. A little after one. 

242 Q. Then you saw the remains— A. It might 
have been one thirty. 

Q. You saw the remains of that bus, didn’t you? 
A. I passed by the bus on the way to the hotel where 
the injured people were. 

Q. That is right. It was over an embankment with 
its wheels all up in the air and it was demolished, wasn’t 
it? Wasn’t it? A. 1 can’t remember just whether the 
wheels were in the air. T don’t believe they were. I don’t 
think it was. 

Q. Let me try. Doctor, to refresh your recollection. 

MR. QUINN: If the Court please, I submit that this 
is not proper cross examination. 

THE COURT: Yes. There is no use in going over 
that. What has that got to do with this case? 

.MR BLANK: I want to find out where he got the 
drink after the accident, after this holocaust. 

THE COURT: You may do that 
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BY MR. BLANK: 

Q. Then he told you that after this accident happened 
he then got a drink until he got himself in a stupor? 
A. Not in those words. 

Q. What did he say? A. I just told you a few mo¬ 
ments ago. 

243 Q. Tell us what he said about after the wreck. 

MR. QUINN: May I suggest that counsel keep 
his voice down ? The Doctor can hear. 

BY MR. BLANK: 

Q. All right. Tell us what he said about drinks of 
liquor after the wreck. A. He said he took a drink— 
additional drinks of liquor. He didn’t say how many. 
He didn’t say when. 

Q. Did he say where out of this wreckage he had gotten 
liquor to drink? A. He did not. 

Q. Did you know that all the glass in the bus was 
shattered? A. I knew it was a badly torn-up wreck. 

Q. Did you know the entire superstructure right from 
the top had been crushed right through to the bottom 
where the seats were and everything had been torn apart? 

MR. QUINN: I submit that that is not proper cross 
examination. What does that have to do with this case? 

THE COURT: He says he is trying to find out where 
he got the liquor. I don’t know. 

THE WITNESS: He said he got the liquor, and I 
know he had drunk liquor because I smelled it very notice¬ 
ably, and he was under the influence of liquor. That is 
the way I knew it. 
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BY AIR. BLANK: 


Q. You testified at the last trial about that, didn't 
244 you? A. Yes. 


« * * • 


AIR. BLANK: I want to ask him whether because he 
changed his mind he left off the drunkenness in this trial. 
THE COURT: All right. Go ahead. 


• • • • 


245 


BY MR. BLANK: 


Q. 1 Well, now. did that cause you to change your mind 
now when you took the witness stand this time to not 
mention anything on direct examination about him being 
drunk. A. 1 attempted to answer the question that he 
asked, in an intelligent way. 

Q. When you examined him in this drunken stupor did 
you examine his eyes! A. 1 did. 

Q. To see whether he had a brain injury? A. There 
was nothing to— 

Q. Did you examine his eyes to see if he had a brain 
injury? A. There was no indication of brain injury for 
any examination that T could make at that time— 

Q. Did you examine his eyes? A. What do you mean? 

Q. Did you examine his reflexes to see whether by 
light or a condition when you put light by his eyes whether 
they moved like normally? A. I did. 

Q. Did they? A. 1 did, by the light of the 
246 window and the hospital illumination. 

Q. They responded to light and accommodation? 

A. Yes. 

Q. Didn’t they? A. Perfectly normal. 
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* * * * 


247 Q. Now, tell me when it was that you found the 
stiffness of the neck? A. On the first examination. 

248 At two thirty in the morning? A. Yes, sir. 

Q. Is that right? A. That is right. 

Q. That is when his neck was stiff? A. Stiff and 
sore from the injury. 

Q. Now, don’t you know that if a man is in a drunken 
stupor that there is absolutely no rigidity of the neck that 
is possible; that if he is in a stupor, his head just wabbles 
around and he can’t even hold it up? A. I didn’t say 
he was in a stupor. 

Q. I say, don’t you know that there is no such thing 
as drunkenness and stiffness of the neck, but that stiff¬ 
ness of the neck is a sign of brain injury? A. If you are 
partially conscious and suffering, and takes a lot of 
liquor to kill them. 

Q. You say he was not in a drunken stupor? A. I said 
he was in an unintelligent state. 

Q. It wasn’t a drunken stupor? A. That is correct. 
In a stupor he could not be aroused. 

Q. He couldn’t be aroused? A. He could be at two 
thirty. 

Q. At two thirty he could be aroused? A. Yes. 

Q. That is when his neck was stiff and sore? A. That 
is right. 


c *■ # • 


249 Q. Was he telling you in the drunken stupor 
when you aroused him at two thirty in the morning 
about his neck being sore ? A. You don’t have to do that. 
You may move a man’s muscles and find out mightly 
quickly. 

Q. Was he telling you that? A. I don’t recall that 
he told me that. No. 







104 


Q. Didn’t you go in that room that morning around 
two thirty in the morning or so, come into that room and 
jab him with a needle and move his arm? Didn’t you? 
Yes or no? A. Xo. Not like that. 

Q. Xot like that? A. Because of his restlessness and 
discomfort 1 gave him a hypodermic of codein maybe two 
hours later to give him some rest. That is the only jab 
that he had and it was done in a perfectly proper manner 
by a physician. 

Q. You didn’t tell the jury on your direct examination 
of jabbing him in the arm with a needle at two thirty in 
the morning, did you? A. That is not— 

250 Q. I say, you didn’t tell the jury that in your di¬ 
rect examination? A. What do you mean? To¬ 
day? 

Q. Yes. A. I wasn’t asked. 

Q. You weren’t asked? You were asked what you did 
for him between two thirty and ten thirty. Weren’t you 
asked that? Weren’t vou? A. Yes. 

w 

Q. You didn’t think you should give that information 
to the jury? A. 1 didn’t think it was of importance ex¬ 
cept giving the man some needed rest. 


254 Stephen C. Hampton 

was produced as a -witness on behalf of the defendant, and, 
after having been first duly sworn, was examined and tes- 
tilied as follow-s: 


l)i red Examination 
BY MR. QUINN: 

Q. Give us your full name. A. Stephen C. Hampton. 
Q. Where do you live? A. Roanoke, Virginia. 






105 


255 Q. What is your occupation? A. Dispatcher 
for Atlantic Greyhound. 

Q. Were you such dispatcher in June, 1936? A. I 
was. 

Q. Do you recall the accident that happened at Natural 
Bridge on June 30, 1936? A. Ido. 

Q. How long after the accident happened did you hear 
of it? A. I suppose it was probably thirty minutes or 
so after the accident happened before I heard of it. 

Q. Where were you at the time? A. I was at my 
home. 

Q. How far is that from Natural Bridge? A. That is 
around about 39 miles. 

Q. Did you go straight to the scene then? A. Yes, sir. 

Q. In connection with your activities there at the scene 
of the accident, did you make contact with any doctor? 
A. Yes. 

Q. What doctor was it? A. You mean at the scene, 
or before I went to the scene? 

Q. Either before or at the time of getting there. A. 
I called up Dr. Willis to go with me to the scene. 

256 Q. He went with you to the scene ? A. Yes, sir. 

Q. Were you with Dr. Willis at any time that he 
examined Mr. Isabelle? A. No, sir. 

Q. Did you see Mr. Isabelle the next day after the ac¬ 
cident? A. Yes, sir. 

Q. About what time of day did you see him? A. Well, 
J guess it was around between 3 and 4 o’clock in the eve¬ 
ning. 

Q. Did you make any arrangements for Mr. Isabelle or 
any other passengers with reference to transportation? 
A. Yes, sir, I did. 

Q. What arrangements did you make? A. I had a 
bus there to bring them on to Washington, for the ones com¬ 
ing in this direction. 

Q. By the time they reached Natural Bridge, would 
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their ticket from Roanoke to Washington have been taken 
up, that portion of the ticket? A. That is right. 

Q. So you arranged so that their transportation could 
be continued, those that wanted to go and were able to go? 
A. That is correct. 

Q. Where did you first see Mr. Isabelle? A. I 

257 1 think it was just about the time we were ready to 
go down to the highway. 

Q. You mean where the bus would be? A. That is 
right, from the hotel to the highway. 

Q. How far back from the road is that hotel from the 
highway, approximatelyf A. I guess three or four hun¬ 
dred yards back. 

Q. Is it downhill or uphill? A. It is downhill from the 
hotel to the highway. 

Q. How did Mr. Isabelle get down from the hotel to the 
bus? A. He walked down. 

Q. Did anybody help him? A. No, sir. 

Q. Whom did he walk with? A. He was walking 
along with me. 

Q. Were there any other passengers that were nearby 
going down to the bus, too? A. There was a bunch of 
them going down at the same time; we were just walking 
down. 

Q. You and Mr. Isabelle were walking ahead of the oth¬ 
ers? A. That is right. 

Did you at any time assist him in any way, or did he 
ask for assistance in getting down to the bus? A. No, 
sir, he did not ask for any. 

258 Q. Did yo.u see anything wrong with Mr. Isa¬ 
belle’s hand or either hand, swollen or useless or any¬ 
thing? A. No, sir. 

BY THE COURT: 

Q. Any bandages? A. No, sir, I did not notice any 
bandages. 
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BY MR. QUINN: 

Q. Did he have a bandage or a patch on his head? A. 
I think he had a patch over the right eye. 

Q. What about the uniform? What kind of a uniform 
did he have on? A. He just had on an Army uniform, 
kind of tan khaki stuff. 

Q. Was there any damage to his uniform? A. Yes, 
sir. On his right sleeve it was torn a little, right by the 
side. 

Q. Was that his coat, or shirt? A. I say it was a 
jacket, what I would say it was. I do not think it is a coat. 

Q. Now, were you there when Mr. Isabelle got on the 
bus, after you actually walked down with him? A. Y T es, 
sir. 1 stayed there until he was on the bus and the bus left. 

Q. Did you see anybody put their arms around Mr. Isa¬ 
belle, and he put his arms on their shoulders, to help 
259 him along, while his feet were dragging on the 
ground? A. No, sir. 

Q. When you got to the bus with him, did he get on the 
bus by himself, without assistance? A. Yes, sir, as far as 
1 know he did, because I don’t remember anybody being 
helped on the bus. 

Q. About how many passengers were there, Mr. Hamp¬ 
ton, who left at the same time Isabelle left? A. Well, I 
did not count, them, but I guess around ten or twelve pas¬ 
sengers. 

Q. That bus they got on at Natural Bridge was coming 
to Washington? A. Yes, sir. 

Q. And at Washington, they transferred to another bus 
that takes them to Trenton, those going there? A. Yes. 

Q. How long would it take the bus to get from Natural 
Bridge, in normal running time, to Trenton, changing at 
Washington? A. I would not hardly know. 

Q. How long does it take to get to Washington? A. 
About seven hours to come from Natural Bridge to Wash¬ 
ington, and I would not know what their running time is 
from here to Trenton. 



Q. What time did the bus leave Natural Bridge 
200 with Mr. Isabelle and the other passengers coming 
this way! A. It was somewhere around 4 o’clock 
in the evening. 

Q. In the afternoon? A. That is right. 

Q. That was 4 o’clock on June 1st. the day after the 
accident? A. July 1st. 

* • • • 


Cross Examination 


4 




Q. You said that he had on a khaki uniform. A. Yes, 
sir. 

Q. Didn't you know that he was wearing his dress uni¬ 
form, the top blue, with some blue colored slacks or pants? 
A. No, sir. 

Q. You did not know that ? A. No, sir. 

t f * • 

262 Q. Now. can you tell this jury the color of any of 
the other men passengers’ clothing? A. No, sir. 
The rest of them were dressed in civilian clothes. 

Q. Could you tell us how many women were there, and 
how many men? A. No, sir, I can not. 

Q. Could you tell us the color of anv man’s suit? A. 
No. 

Q. Or any woman’s dress? A. No, sir. 

268 Proceedings 

THE COURT: Does Defendant have any additional 
evidence ? 
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MR. QUINN: Yes, Your Honor. We will introduce in 
evidence the operator’s license, and the application for per¬ 
mit that we questioned the witness about, and I want to 
read it to the jury. 

THE COURT: All right. 

MR. QUINN: Mark this Defendant’s Exhibit No. 3. 

(Driving license marked “Defendant’s Exhibit No. 3.”) 

MR. QUINN: Ladies and gentleman of the jury, this 
is an application for an operator’s license for 1941. It has 
named on it Louis Barksdale Isabelle, Box 540, Massillon, 
Ohio, County of Stark. The occupation is given as attend¬ 
ant. It gives his age as 26, sex male, white, 150 pounds, the 
color of the hair as brown, color of eyes blue, height 5 feet 
7 1-2. The date of birth is the ninth month, eighteenth day 
of the year 1894, I think it says. 

MR. BLANK: 1914. 

MR. QUINN: That is right. After “Are you now un¬ 
der suspension for revocation of your driving rights?” the 
answer is no. Driving experience, ten years. After “Do 
you have any physical defects, mental disability or dis¬ 
ease ? ’ ’ the answer is no. 

“Are you a habitual drinker and addicted to the use of 
narcotics drugs?” the answer is no. 

269 “Question: Have you ever been adjudged in¬ 
sane, apoplectic or feeble-minded” the answer is no. 

It is signed “Louis B. Isabelle.” Then: 

“Sworn to before me and signed in my presence this 
19th day of April, 1940,” and at the bottom there is 
printed: 

“Applicant’s giving of false information is subject to 
prosecution for perjury,” and then the State law is cited. 

The application for 1942 is to the same effect, the weight 
150, and the driving experience ten years. 



“Do you have any physical defects, mental disability or 
disease 1” 

The answer is no, and the signature is at the bottom. 

The permit produced by the plaintiff for 1944, signed 
Louis B. Isabelle, gives his age as 30, sex male, weight 140, 
color of hair brown, color of eyes blue, height 5 feet 7 1-2 
inches. It was issued September 27, 1943. 

THE COURT: What was that age? 

MR. QUINN: Age 30. This is in 1943. In the applica¬ 
tion for 1941, it is 27. 

I want the jury to look at these and compare the sig¬ 
natures, the signature on his permit and on the applica¬ 
tion. It is clearer on this one (indicating) than on the 
other. 


k * • 


270 William A. Blank 

counsel for the plaintiff, was called by counsel for the de¬ 
fendant, and was examined and testified as follows: 

Direct Examination 


BY MR. QUINN: 


Q. Mr. Blank, in March, 1943, you filed an affidavit in 
this court asking for a continuance in the case, in which you 
made this statement: 

271 “Your deponent has been informed that this Court 
set this case down for trial on March 15, 1943. This 
was a result of an affidavit which deponent submitted sworn 
to February 9, 1943, in which deponent asked for a day cer¬ 
tain and an opportunity to bring the plaintiff and doctors 
not alone from Massillon, Ohio, to Washington, D. C., but 
from other parts of the United States.” 
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What other parts of the United States were there any 
doctors to bring from? A. New York; Dr. Neustaedter. 

Q. Was that the only one? A. That is all. I might 
say, Mr. Quinn, that the plaintiff informed me that Dr. 
Leckniter, out in Massillon, could not possibly be spared 
because of the dearth of doctors out there, a lot of whom 
had gone into the Army, so it would not be possible to 
bring him at the last minute. 

Q. Did he tell you that Dr. Leckniter had ever treated 
him? A. No, he said that he had examined him. 

Q. Did you ever make any effort to take Dr. Leckniter’s 
deposition? A. No, for the reason that I thought we 
could get him here. Q. When did you know that? 
Sometime before the case came up for trial? A. I knew 
that from the time the plaintiff came on to New York 
272 to be examined by Dr. Neustaedter, because I in¬ 
sisted that Judge Featherstone have a very recent 
examination made, so that Dr. Neustaedter could give the 
jury his present appraisal of his injuries. 

Q. But in the affidavit referred to, you asked for “a day 
certain and an opportunity to bring the plaintiff and doc¬ 
tors not alone from Massillon, Ohio, to Washington, D. C., 
but from other parts of the United States.” That is right. 

Q. But you mentioned doctors. A. Doctors, yes. Dr. 
Neustaedter was from New York. That is another part of 
tlu* United States. 

Q. Did the plaintiff also tell you that he had been 
treated by a Dr. James out in the hospital where he was 
employed? A. No, he did not tell me that until I saw 
him in New York, and that was, I think, about a day be¬ 
fore we left to come to Washington. 

Q. In an affidavit which you sent down here, which was 
sworn to on the 31st of October and sent down here to have 
the case continued and set for November 15, you made this 
statement: 

“I and my trial assistant must have an opportunity to 
make proper arrangements during the trial for our stay 
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in Washington, and the medical men who have treated the 
plaintiff may be unable to attend unless they have 

273 ample time to travel in and receive some assurances 
that they can leave immediately after testifying/' 

A. That is right. 

Q. You knew at that time that there were some doctors 
who had treated the plaintiff, not who had just examined 
him, but who had treated him? A. No. I will tell you 
how that came about. The plaintiff had sent me a certifi¬ 
cate in writing of Dr. Leckniter, which you may have ac¬ 
cess to, if you wish, and from a reading of the certificate 
alone I did not know at that time whether Dr. Leckniter 
had examined him or examined and treated him, and as a 
result of that I put in the affidavit that we needed accomo¬ 
dations here for the doctors, meaning Dr. Leckniter and Dr. 
Xeustaedter of New York; and it was not until the plaintiff 
came to New York and I saw him at Dr. Xeustaedter’s of¬ 
fice that we found out that Dr. Leckniter had not treated 
him, but had examined him, made a complete examination. 

Q. But you knew about Dr. Leckniter before you exe¬ 
cuted'this affidavit of October 3? A. 1 knew about him, 
but I did not know whether he had treated him, or exam¬ 
ined him only. 

Q. 1 Where is the certificate that you have from Dr. Lock- 
niter? 

(A paper was handed by the witness to Mr. Quinn.) 

274 1 Q. All right. This certificate, made by Dr. Leck¬ 

niter, is dated March 4,1943. A. That is right, sir. 

Q. Between that time and the time of this trial, you 
made no effort to get his deposition, either by oral examina¬ 
tion or by written interrogatories? A. Mr. Quinn— 

Q. No—you did not make any effort to get his deposi¬ 
tion by written interrogatories or by oral examination, did 
you? A. After I read that report, I wanted him here in 
Washington. 
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Q. But you made no effort to get him? Did you ever 
communicate with him? A. I had the plaintiff commu- 
nucate with him. 

Q. You never communicated with him yourself? A. 
Never. He was this man’s physician, and 1 had communi¬ 
cated with him when I called him long distance and told 
him to come down and meet us at Washington—I mean at 
New York, and I told him to try to make arrangements for 
Dr. Leckniter and we would pay his transportation and ex¬ 
penses to Washington, and he could not be spared because 
most of the doctors there had gone into the Army. 

Q. Do you recall that when we had the pre-trial last 
spring, you did not want the case tried immediately after 
pre-trial, and you informed the pre-trial judge that 
27b you had to take a deposition of a doctor in Canton, 
Ohio, and also one in New York? A. No, I do not 
recall saying it that way. 1 recall I said that I may have 
to take a number of depositions. 

Q. Didn’t you say Canton, Ohio? A. 1 don’t think so. 

Q. Will you deny that you said Canton, Ohio? A. I 
won’t deny it, but I have no recollection of having mention¬ 
ed Canton specifically. 

Q. On February 19, 1943, you filed an affidavit in which 
you were asking for another continuance, and you said: 

‘‘The plaintiff, at the time of the accident, was a soldier 
in the service of the United States Army and as a result 
of the serious injuries sustained by him, he was discharged 
from the United States Army and upon information and be¬ 
lief has been permanently injured.” A. I did say that. 

Q. That “as a result of the serious injuries sustained 
by him, he was discharged from the United States Army.” 
A. 1 did say that, and I maintain now that because of his 
brain injury, fainting and dizzy spells, and the gun ex¬ 
ploding, that by reason of that he was discharged. 

Q. Did you make any effort to get here any certificate 
in connection with his discharge from the Army? A. Ac¬ 
cording to our— 
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27(5 Q. (Interposing) Did you apply to the Court for 
a certificate? A. We did not apply to the Court 
for a certificate, no. 

Q. Did you issue a subpoena of any kind? A. Xo. 

Q. Or attempt to take any depositions to show what the 
real cause of his discharge was? A. I know the difficulty 
in— — 

Q. Did you make any effort to get it from the doctors, 
or medical records? A. We made attempts to get every 
doctor and we are always up against a brick wall trying 
to get the names of the medical men who treated him. 

Q. You did not make any application for records such 
as these records (indicating), did you? A. The certifi¬ 
cate of the Court was for all of the records of this man. 

Q. That was up to 1939. A. That is right. 

Q. After liis discharge from the Army, did you make 
any attempt to get them? 


277 MR. QUINN: There is one other thing, if the 
Court please. 

I do not think I bad a certain exhibit marked when we 
had the matter up, when the jury was out, and just for the 
benefit of the record— 

THE COURT: Mark it for identification. 

(The release previously referred to was marked De¬ 
fendant's Exhibit No. 4 for identification.) 

MR. QUINN: I refer to the release and assignment 
offered when Dr. Willis was testifying, and also offered 
when the plaintiff' was under cross-examination, to prove 
his signature on this release, for the purpose of showing 
that his hand was not broken or damaged in any way. 

I think that is all. 
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287 Louis Barksdale Isabelle 

the plaintiff, resumed the stand for 


Further Direct Examination 


BY MR. BLANK: 

Q. Mr. Isabelle, were you ever drunk in your life? A. 
No, sir. 

Q. Keep your voice up, please. 

Were you drunk the night of the accident, when this bus 
overturned? A. No, sir. 

288 Q. Did you do any drinking in Roanoke, Vir 
ginia? A. No, sir. 

Q. After the bus went over the cliff through that steel 
guard rail and was demolished, did you get any whiskey, 
or hard liquor, or any liquor of any kind, and then start 
drinking? A. I did not. 

Q. And get yourself into a drunken stupor ? A. I did 
not. 

Q. Did you ever tell that to Dr. Willis, that you did? 
A. No, sir, I did not tell him. 

Now, it has been testified here, sir, that after 10:30 
o’clock in the morning, and thereafter, following the day 
after this accident, that you dressed yourself and walked 
from Natural Bridge Hotel about 300 yards down to the 
bus, talking to the dispatcher. Is that true? A. No, sir. 

Q. And it has been testified by the dispatcher that you 
had a tan khaki uniform such as is worn by soldiers. Did 
you have such a uniform on? A. No, sir, 1 did not. 1 
had blue. 

Q. Now, when you left your home in Tennessee, at 
Vonora, to where did you go? To what city? A. To 
Knoxville, Tennessee. 




116 


Q. Who accompanied you on that trip? A. My 

289 sister. 

Q. What is her name? A. Katherine. 

Q. When you got to Knoxville, Tennessee, and you got 
to the bus station, when you took the first bus, before you 
got on, did you and your sister do anything? A. Yes, 
sir, we had some pictures taken. 

Q. 1 show you this picture, sir, and ask you if that is 
a photographic representation of you and your sister in 
the uniform that you got on the bus at Knoxville and 
the uniform that you had on when this accident happened 
on the night of June 30, 1936? A. This is the uniform. 

Q. is that the picture you had taken? A. Yes, it is. 

Q. How did you get that picture? A. I wrote and got 
it from my brother in Massillon, Ohio. 

Q. When did you get that picture? A. I believe I got 
it Saturday afternoon. 

0- This past Saturday? A. Yes, sir. 

Q. Originally, who sent that picture to you? A. My 
sister sent it to Camp Dix Hospital. 

Q. Did you wait at Knoxville to get it developed? A. 
No. sir, I did not. We did not have time. 

290 Q. There is some faded ink on the back of the 
photograph. What does that faded ink say? 

MR. QUINN: Just let us see it a moment. 

MR. BLANK: I want to find out what it says. 

MR. QUINN: Let us see it before he reads it to the 
jury. 

THE COURT: Read it to yourself. 

MR. BLANK: Well, it speaks for itself on the back. 
We can make it out. I oiler that in evidence. 


THE COURT: Is there objection? 
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MR. QUINN: Just one moment, Your Honor. 

I object to it, if the Court please. What he may have 
had on at Knoxville does not prove what he had on on the 
bus. 

MR. BLANK: He says that that is what he had on at 
the time of the accident. 

THE COURT: Overruled. 

MR. BLANK: May I show it to the jury? 

THE COURT: Yes. 

BY MR. BLANK: 

Q. What does it say on the back of it? A. It says, 
“Louis and Katherine, Knoxville, Tennessee.” 

Q. Was that on there in 1936 when you got it? A. 
Sir? 

Q. When you got the photograph, was that on there? 
A. Yes. 

Q. Whose handwriting is that? Yours? A. I 
291 would say it was my sister’s. 

MR. BLANK: Let me show it to the jury, please. 

If Your Honor please, I had a glass here that I thought 
might be helpful. May I pass it to the jury, if they want 
to see what is on the back? 

THE COURT: All right, sir. 

(Photograph referred to marked Plaintiff’s Exhibit No. 
5, and it was passed to the jury.) 

THE COURT: Proceed with your examination. 

BY MR. BLANK: 

Q. Mr. Isabelle, how deep a blue is that? Will you look 
at something in the room, a lady’s dress, or the American 
flag, or my coat? A. It is as deep as your coat, or deeper. 
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q. When you referred in your testimony to the fact 
that your blouse had been missing, what do you mean by 
the blouse? A. The coat. 

Q. Is that what civilians call a coat, like I have on ! 
A. Yes. 

Q. Does that photograph reflect what they term among 
military men as a blouse? A. Yes, sir. 

ME. BLANK: That is all. 

* * » * 


296 BY ME. QUINN: 

Q. That is a wool uniform, isn't it? A. Yes. sir. 

BY ME. BLANK: 

Q. Did you have any other uniform? A. I did. 

Q. Where was it? A. In Camp Dir.. 

Q. What did you wear when you left to go to your 
brother’s funeral? A. A blue uniform. 

297 Q. The one that is in the picture? A. Yes, sir. 
Q. Is that the only uniform you had in Tennes¬ 
see? A. That is the only one I had to go home and back. 

Q. What color did you say the pants were ? A. Slate 
blue. 

ME. BLANK: That is all. 


i » • • 


302 Defendant's Prayer No. 1 

The jury are instructed that if you believe that any 
witness has wilfully testified falsely as to any material 
matter about which he could not reasonably be mis- 
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303 taken, you are at liberty to disregard all, or any part 
of the testimony of such witness. 

Granted. 


Defendant’s Prayer No. 2 

The jury are instructed that if you should find that it 
was within the power of a party to produce stronger and 
more satisfactory evidence than that which was offered on 
a material point, you should view with distrust the weaker 
and less satisfactory evidence actually offered on that 
point. 

Denied. 


Defendant’s Prayer No. 3 

The jury are instructed that you must weigh and con¬ 
sider this case without regard to sympathy, prejudice or 
passion for or against either party to this action. 

Granted. 


Defendant’s Prayer No. 4 

The jury are instructed that for the purpose of this 
proceeding only, the defendant has admitted legal liability 
for any injury plaintiff may have suffered proximately 
resulting from the accident in question. By virtue of that 
admission the only issue that is being submitted to you 
that requires you to determine what injury to the 
304 plaintiff, if any, has been so caused, and the amount 
of the damage, if any, that he is likely to recover 
for compensation. Such an admission of legal liability 
should in no way prejudice you either for or against the 
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defendant, nor influence you in any way in determining the 
issues submitted to you. 

Granted. 


Defendant’s Prayer No. 5 

The jury are instructed that if you find from the evi¬ 
dence that a party to this action has failed to call as a 
witness, or produce the testimony by a deposition of a 
person who is peculiarly available to him, or under his 
control, and who has knowledge of facts material to said 
party's case, then you must presume that the said person’s 
testimony, if it had been produced, would have been ad¬ 
verse to the said party. 

Denied. 

MR. QUINN: May 1 ask Your Honor, as long as our 
No. 5 has been refused in that form, if you will grant it 
in this form? 

(A modified prayer, marked Defendant’s 5a, was here 
handed to the Court.) 


30(5 THE COURT: Well, I am going to sustain the 
objection. You may argue that to the jury. 

MR. QUINN: On both forms of that prayer? 

THE COURT: Yes. 


9 • ■% » 


309 


Charge of the Court 


Now, ladies and gentlemen of the jury, the plain¬ 
tiff in this case, Louis Isabelle, has sued the defendant, the 
Atlantic Greyhound Lines, Incorporated, for the sum of 
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$100,000 for injuries received by him and caused by the 
negligence of the defendant. 

Xow, ordinarily in a damage suit of this kind the first 
question that the jury would be called upon to determine 
would be whether or not the negligence complained of by 
the plaintiff was the direct, proximate cause of the injury 
which the plaintiff received. However, in this case the 
jury is instructed for the purpose of this proceeding 
310 only the defendant has admitted legal liability for 
any injury which plaintiff may have suffered proxi- 
mately resulting from the accident in question. 

By reason of that admission, the only issue that is be¬ 
ing submitted to the jury is one that requires you to de¬ 
termine what injury to the plaintiff, if any, has been and 
was caused, and the amount of damages, if any, that he is 
entitled to recover for compensation. 

Such an admission of legal liability should in no way 
prejudice you either for or against the defendant, nor in¬ 
fluence you in any way in determining the issues submitted 
to you. 

Xow, in establishing the amount of damages to which he 
may be entitled the burden of proof is cast upon the plain¬ 
tiff on this proposition just as it would be ordinarily cast 
upon the plaintiff in establishing the negligence of the de¬ 
fendant, and the plaintiff must establish the amount of 
damages to which he is entitled by a preponderance of all 
the evidence. 

By preponderance of the evidence, ladies and gentlemen, 
is meant the greater weight and value of the testimony. 
The weight of the proof or the evidence may be on the side 
that has the greater number of witnesses; then it may be 
on the side that has the fewer number of witnesses. You 
will not necessarily determine where the weight of the evi¬ 
dence is bv the number of witnesses who mav have testified 
•> • 

on each side. 

The mere fact that one side or the other has the 
greater number of witnesses does not mean by that 
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fact alone that the preponderance of the evidence is 
«>n the side having the greater number, but in determining 
what weight \ou would give to the testimony of a witness 
and determining where the weight of the evidence lies in 
this case, you will look to the manner and demeanor of 
the witness while on the stand: you will look to his in- 
telligence or lack of intelligence, Ms mode of speaking, his 
general surroundings and conditions at the time, his situa¬ 
tion of knowing about the things whereof he speaks, his 
relationship, if any, whether by blood or marriage or any 
other fact or circumstance such as employment that may 
have been developed during the testimony of the witness 
that would throw any light on the weight that you would 
give to his testimony. 

You will believe the testimony that you think mon* 

worthy of credit, and vou will do with such other testimony 
•* •> • 

as you think is entitled to be done under all the facts and 
circumstances of the case as they may have been developed. 

The law presumes that every witness has testified to the 
truth, and that presumption stands until his testimony is 
reflected on in some manner. One of the manners of re¬ 
flecting on his testimony is by close and rigid examination 
to involve the witness in discrepancies, that is, any state¬ 
ments! that he makes now or that he has previously made* 
about the things about which he has testified. Immaterm 
discrepancies in the testimony of a witness should 
312 not be considered by you as reflecting on his testi¬ 
mony, but where he contradicts himself on matters 
that are material in a lawsuit, then you will be warranted 
and justified in disbelieving the testimony of that witness 
altogether, unless that witness was corroborated by other 
competent, credible and reliable proof. 

We are trying to arrive at the truth as to whether or not 
the witness has made any contradictory statements, and 
whether they are contradictory as to the things about wMch 
he has testified is a matter for you to determine, and as 
to whether or not they are intentionally contradictory or 
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unintentionally contradictory is a matter that you your¬ 
selves are to judge, looking to the manner and demeanor 
ot the witness on the stand and arriving at the true facts 
in the case. 

Was he trying to tell the truth then and is he telling the 
truth now? That is what we want. It is not the involve¬ 
ment of some witness in some contradictory matter that 
perhaps is not finally determinative of the true situation, 
but it is the determination by you of, what is the truth, 
and what are the facts? 

The jury are instructed that if you believe that any wit¬ 
ness has wilfully testified falsely as to any material matter 
about which he could not reasonably be mistaken, you are 
at liberty to disregard all or any part of the testimony of 
such witness. 

The jury is further instructed that you must 
313 weight and consider this case without regard to 
sympathy, prejudice or passion for or against either 
party to this case. 

Now, of course, ladies and gentlemen, it would be pos¬ 
sible, under the proof in this case, for you to find for the 
defendant and find that the plaintiff is not entitled to any 
damages by reason of the fact that he suffered injury in 
this accident. In event such should be your finding, your 
verdict should be merely that the jury finds for or in be¬ 
half of the defendant. 

But if you find for the plaintiff, you should assess the 
damages in this case to which you think he is justly and 
properly entitled; and in this respect the Court charges you 
that it is apparent in this case that the plaintiff is entitled 
to some damages. Just how much is a question for you to 
determine. However, that is merely the opinion of the 
Court in this matter, an opinion formed from hearing the 
evidence in this case, just as you ladies and gentlemen of 
the jury have heard it, and the opinion of the Court in this 
respect is not binding upon you, ladies and gentlemen of 
the jury, for, after all, you are the ones who find the facts 
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in this case, and you will either accept or reject the opin¬ 
ion of the Court as you see fit and proper in viewing the 
evidence which has been submitted to you for your con¬ 
sideration. You are not bound in any way by the opinion 
of the Court. 

If you find that the plaintiff is entitled to damages, you 
should take into consideration the plaintiff’s capac- 

314 ity for earning money, whether or not he has in the 
past or in the immediate past had a capacity for 

earning money, and the expenses incurred on account of 
such injuries, including doctors’ bills, and so forth. 

You should also take into consideration the age and con¬ 
dition of health of the plaintiff, his capacity for earning 
money in the pursuit of his calling, and the pain and suf¬ 
fering which he might have undergone as a result of the 
injuries which he has received. 

The Court instructs the jury that in estimating the dam¬ 
ages, they may take into consideration the bodily injuries, 
disability, and disfigurement sustained by the plaintiff, if 
any, and the permanent or temporary character thereof, 
and the pain and mental anguish caused by said injuries, 
if any, and after weighing all of those elements, you should 
assess such damages as would be reasonably sufficient to 
compensate him, and while you may find in any amount 
up to the sum of $100,000, you cannot find or assess dam¬ 
ages in any amount in excess of that ligure. 

Xow, in connection with the damages, you ladies and 
gentlemen have heard the proof in this case. The injuries 
have been described which the plaintiff claims to have re¬ 
ceived as a result of this accident. All of those matters 
have been gone into in detail. 

315 There is one particular matter in that respect 
which the Court wishes to call your attention to, 

and that is the partial loss of two fingers by the plaintiff 
which he claims to have received as a result of a gunshot 
accident while he was in the Army and as a result of which 
he was discharged from the Army. 
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Now, the plaintiff claims that he received these wounds 
by reason of the fact that while cleaning a gun, he had 
a dizzy spell that was caused by the injuries he first re¬ 
ceived in the bus accident, and that this dizzy spell caused 
him to fall and caused the gun to discharge. The proof 
shows that the accident occurred practically three years 
after the plaintiff was injured when the bus overturned. 

So the Court charges you that those injuries received 
by the explosion of the gun would be too remote to be con¬ 
sidered to be the direct proximate result of the injuries 
that he had received and you should not allow the plaintiff 
any compensation for the loss or partial loss of these 
fingers. 

is there anything further, gentlemen ? 

* « • * 


THE COURT: Of course, ladies and gentlemen 
316 of the jury, if you find that this plaintiff has a brain 
injury which is permanent and which will stay with 
him throughout his life, why, naturally, he would not be 
expected to follow the ordinary pursuits that a normal 
person would follow. He would probably be more liable 
to have accidents than a normal person -would have, and 
you can take all of those matters into consideration in 
determining what damages are due him as a result of this 
injury. 


THE COURT: Oh, yes; you would have to find, before 
you could find the plaintiff was entitled to damages at all, 
that not only his brain injury but his injury that is claimed 
to his spine, and his paralysis, and his eyesight, all of these 
injuries that he claims to have had—you would have to 
find, before he would be entitled to any damages, that they 
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were the result of this accident that he received in July, 
19JC>, I believe. 


» I 9 • 


318 TI1E COURT: Ladies and gentlemen of the 
jury, when the Court stated that, in its opinion, 
plaintiff was entitled to some damage in this case, the 
Court did not mean to express any opinion as to the bona 
tides of the injuries that the plaintiff has now claimed, and 
did not intend to express any opinion as to whether or not 
these claims by the plaintiff for injuries to the back and 
to his eyes and to his eyesight and the other various in¬ 
juries he complained of were bona tide claims—the Court 
did not intend to leave that impression at all, and you are 
not to take the statement of the Court as meaning that 
the Court gave any opinion on that question, because that 
is a question for you to determine. 

What the Court had in mind at the time that the state¬ 
ment was made was that even if you found that all of these 
injuries as claimed by the plaintiff are not bona tide in¬ 
juries, or not directly the result of this accident, that he 
would still be entitled to a small amount of damages, a 
nominal amount, to say the least, because he was injured 
in this wreck and he was hurt some and he would, of 
course, be entitled to some damages in that respect. 
3iy As to the question of doctors’ bills which the 
Court mentioned in his charge, there was very little, 
if any, proof of any expensive bills that were incurred by 
the plaintiff on account of the injuries which he received. 
It is contended by counsel that there is some proof of a 
small amount that was paid to Dr. Leckniter; I don’t recall 
just exactly what the testimony was on that. Possibly you 
ladies and gentlemen of the jury do recall it. If there was 
any, it was a very small amount, not over $15, as I under¬ 
stand counsel insists, and, of course, if you find that the 
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plaintiff did employ doctors and that he required medical 
treatment, that would be a matter to be taken into con¬ 
sideration. 

However, it appears from the proof that most of the 
medical treatment which he received for some time follow¬ 
ing the accident was medical treatment that was rendered 
by the physician for the defendant, for which there was 
no charge made, and also medical treatment rendered by 
the Army medical doctors, for which there was no charge 
made against the plaintiff. 

So that is a rather inconsequential matter, that state¬ 
ment about doctors’ bills, because there is no proof in this 
case of any large amount spent in doctors’ bills. 





